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The Irish funds 
industry 
in numbers 

€5.2tn
Total assets under 
administration 
in Ireland 
– December 
2020

€3.3tn
Total domiciled
funds in Ireland
– December
2020

€1.9tn
Total non-domiciled
funds in Ireland 
– December 
2020

€235bn
Net sales of domiciled 
funds in 2020 

40%
Percentage of hedge
funds that Ireland 
services 
– December 
2020

7
Number of funds 
domiciled 
in Ireland 
– December 
2020

,948

63%
Ireland’s share of 
European ETFs 
– December 
2020

€2.5tn
Net assets of UCITS 
in Ireland 
– December 
2020

€796bn
Net assets of AIFs 
in Ireland 
– December
2020

Source: EFAMA - European Investment Fund Industry 2020 Trends 
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AIFMD – CP132 – Guidance on share 
class features of closed-ended QIAIFs

On 23 November 2020, the Central Bank of 
Ireland (“CBI”) released a consultation 
paper (“CP132”) on share class features of 
closed-ended Qualifying Investor Alternative 
Investment Funds (“QIAIFs”). The CBI is 
consulting on a number of permissible 
features for share classes of closed-ended 
AIFs. The key features of the proposed 
changes include;

(i) Scope: the CBI is proposing to limit 
availability of these features to 
closed-ended AIFs authorised as 
Closed-Ended Qualifying Investor AIFs (“CE 
QIAIFs”) with strategies which are generally 
described as relating to private equity, 
venture capital and real estate and which 
generally do not invest in assets that must 
be held in custody in accordance with the 
AIFMD or which generally invest in issuers 
or non-listed companies in order potentially 
to acquire control over such companies in 
accordance with the AIFMD. 

(ii) Investor protections: the CBI considers 
that the availability of the share class 
features outlined in CP132 should be 
subject to certain investor protections. 
These are described in detail in the draft 
Guidance.

(iii) Share class features: the consultation 
proposes to permit a CE QIAIF to issue 
share classes which allow (a) the profit, loss 
and capital of certain assets to be allocated 
to certain share classes, (b) management 
share classes to participate in the CE QIAIF 
and receive returns which are greater than,  

 

but subordinate to the returns to which other 
share classes are entitled, and (c) investors 
to participate in some, but not all the assets 
of the CE QIAIF.

On 2 February 2021, the CBI set out its 
feedback on responses received to CP132. 
In general, respondents welcomed the draft 
Guidance. Feedback received was that the 
proposed share class structures were 
consistent with the requirements of funds 
which pursued long term investment in 
illiquid assets. They also met the 
expectations of the professional investors 
who would subscribe in such funds.  
Respondents also considered the proposals 
set out in the draft Guidance to be 
proportionate and consistent with share 
class features available for professional 
investor closed-ended funds in other 
regulated jurisdictions. 

AIFMD – Questions and Answers – 
36th Edition & UCITS – Questions and 
Answers – 30th Edition

On 24 November 2020, the Central Bank of 
Ireland (“CBI”) released its thirty sixth 
edition of the Alternative Investment Fund 
Managers Directive (“AIFMD”) Q&A 
document. There are two new updates in 
the Q&A Document both relating to general 
partners;
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(i) ID 1134  

● Question: Must a general partner of an 
Investment Limited Partnership (“ILP”) 
also be authorised as an AIF 
management company?

● Answer: No. The general partner of an 
ILP has statutory functions imposed by 
the ILP Act 1994 relating to its authority 
to conduct the business of the ILP. The 
general partner appoints the AIFM to the 
QIAIF and also acts in an oversight 
capacity. A general partner is a 
regulated financial services provider and 
is subject to Central Bank Regulations 
[Central Bank Reform Act 2010 
(Sections 20 and 22) Regulations 2011] 
relating to fitness and probity. A general 
partner will not otherwise be authorised 
by the CBI.  Directors or partners of a 
general partner (or general partners, 
where there are more than one in an 
ILP) will continue to perform 
Pre-Approval Controlled Functions 
(“PCFs”) within the meaning of those 
regulations (Regulation 12, CBI 
Regulations) and in that regard must 
comply with relevant standards.

(ii) ID 1135

● Question: I am a general partner and 
am also approved as an AIF 
management company. Can I seek 
revocation of that approval from the CBI?

● Answer: Yes. Application may be made 
by a general partner to the CBI for 
revocation of approval as an AIF 
management company. Information 

required to process such an application 
is available here. Applications should be 
submitted to the email address available 
here.

AML – Beneficial Ownership Register 
FAQ

On 11 December 2020, the Central Bank of 
Ireland (“CBI”) published an updated 
beneficial ownership register FAQ 
document. The document contains two 
updates since its most recent publication on 
24 September 2020;  

(i) The Minister for Finance has indicated 
that Investment Limited Partnerships and 
Common Contractual Funds registered 
under the Investment Limited Partnerships 
Act, 1994, will also be included on the 
Central Register in due course.

(ii) For all Certain Financial Vehicles 
(“CFVs”) registered after 25 June 2020, the 
timeframe for submissions to the Register is 
six months from the date of authorisation.

The Consultation paper is available
here. ? The Q&A paper is available

here. ?

The FAQ document is available
here. ?

The Feedback Paper is available
here. ?

mailto:MancoFSPauthorisations@centralbank.ie
mailto:MancoFSPauthorisations@centralbank.ie
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp132/cp132---guidance-on-share-class-features-of-closed-ended-qiaifs.pdf?sfvrsn=6
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/qa/aifmd-qa-36-edition.pdf?sfvrsn=2
https://www.centralbank.ie/regulation/anti-money-laundering-and-countering-the-financing-of-terrorism/beneficial-ownership-register/beneficial-ownership-register---faq
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp132/feedback-statement-to-cp132.pdf?sfvrsn=4


Ireland AWM regulatory update

AWM regulatory landscape: November 2020 – January 2021

AML

Dear CEO letter – Compliance by 
entities which are required to 
registered under Section 108A of the 
Criminal Justice (Money Laundering 
and Terrorist Financing) Act, 2010 
(CJA 2010) with their obligations under 
CJA 2010

On 16 December 2020, the Central Bank of 
Ireland (“CBI”) issued a Dear CEO letter 
regarding compliance by entities which are 
required to be registered under Section 
108A of the Criminal Justice (Money 
Laundering and Terrorist Financing) Act, 
2010 (“CJA 2010”) with their obligations 
under CJA 2010. This letter serves two 
purposes; (i) it provides an overview of 
findings identified by the CBI in the course 
of supervisory engagements with registered 
Schedule 2 firms since January 2020, and 

(ii) to set out the expectations of the CBI in 
relation to Schedule 2 firms. Schedule 2 
firms are those with the obligation to register 
with the CBI and  applies to those offering 
one or more of the ‘Schedule 2 activities’ 
and who are not otherwise authorised or 
licensed to operate by the CBI. 

The CBI reminds Schedule 2 firms that they 
should keep their registration information up 
to date, and there are a number of sources 
of information available to Schedule 2 firms 
in complying with their Anti-Money 
Laundering/Countering the Financing of 
Terrorism (“AML/CFT”) compliance 
obligations, including, but not limited to, the 
CBI’s Guidelines on AML and CFT issued in 
September 2019.

Critically, the firm’s Board must receive and 
challenge regular reporting in order to have 
robust oversight of all ML/TF risks facing 
the firm and to ensure that all requirements 
are met in a timely manner. Firms are also 
reminded that where AML/CFT activities are 
outsourced, these arrangements must be 
formally documented and subject to strong 
ongoing oversight by the firm. 

Appendix A outlines the key findings 
identified by the CBI in the course of 
supervisory engagements with certain 
Schedule 2 firms in 2020 and outlines the 
CBI’s expectations in relation to those 
findings for all Schedule 2 firms. While the 
CBI expects firms to assess against all of 
the areas outlined in Appendix A, it 
recommends that you prioritisation of 
assessment in the areas of governance, risk 
assessment and customer due diligence.

As a breach of the CJA 2010 may result in 
significant criminal or administrative 
sanctions, it is imperative that the  
implications of non-compliance are 
understood by the Board and Senior 
Management of Schedule 2 firms and that 
all necessary steps to ensure ongoing 
compliance have been taken. The CBI is 
prepared to use the full range of its 
regulatory tools where firms do not comply 
with their CJA 2010 obligations. This 
includes, where necessary, the pursuit of 
enforcement action against firms.
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Brexit

Withdrawal of the United Kingdom 
from the European Union 
(Consequential Provisions) Act 2020 
(Brexit Omnibus)

On 10 December 2020, the new Withdrawal 
of the United Kingdom from the European 
Union (Consequential Provisions) Act 2020 
(“Brexit Omnibus”), was signed into law by 
the President of Ireland as part of the final 
stage of its passage through the legislative 
process into law.

The Act is intended to be consistent with 
and complementary to the steps underway 
at EU level to prepare for the UK’s 
withdrawal. The Act and the parts contained 
within it may be updated or adjusted further 
in light of ongoing developments, including 
in respect of developments in future 
partnership negotiations, any EU legislative 
measures which may be agreed, and any 
additional measures taken collectively by 
the EU member states, including Ireland. 

There are two parts of the Act which relate 
to financial services;

Part 9: This relates to new legislative 
amendments which will have two purposes 
(i) Support the European Commission’s 
equivalence decision under the Central 
Securities Depositories (“CSD”) Regulation, 
and (ii) Extend the protections within the 
Settlement Finality Directive to Irish 
participants in relevant third country 
domiciled settlement systems.

Part 10: This section details how subject to 
conditions, the UK insurance undertakings 
and intermediaries will be allowed to 
continue to fulfil their contractual obligations 
to their Irish customers. This will be permitted 
for three years from the date UK leave the 
EU onwards.

Central Bank of Ireland

Regulatory Service Standards 
Performance Report: July - December 
2020

On 29 January 2021, the Central Bank of 
Ireland (”CBI”) published the Regulatory 
Service Standards Performance Report for 
the second half of 2020. The Report outlines 
the performance of the CBI against the 
service standards that it has committed to in 
respect of (i) authorisation of investment 
funds and Fund Service Providers (‘FSP’), 
(ii) processing the Individual Questionnaires 
(‘IQ’) applications of Pre-Approval Controlled 
Functions (‘PCF’), and (iii) contact 
management. The service standards do not 
include the time taken by an applicant to 
address matters raised by the CBI and are 
applied upon receipt of a completed 
application.

During Q1 of 2020, there were thirteen 
service standards which were deemed not 
relevant during the reporting period out of the 
total of forty-four standards against which the 
CBI sets performance targets. The service 
standards were met or exceeded in the 
twenty-nine of the remaining thirty-one of the

The Dear CEO letter is available
here. ?

The Act is available here. ?

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/anti-money-laundering-and-countering-the-financing-of-terrorism/legislation/dear-ceo-letter---compliance-by-entities-which-are-required-to-registered-under-section-108a-of-the-criminal-justice.pdf?sfvrsn=13
https://data.oireachtas.ie/ie/oireachtas/act/2020/23/eng/enacted/a2320.pdf
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applicable targets, as part of over 
applications assessed by the CBI. The two 
standards that did not meet their 
performance target were as follows;

(i) T1: To process Undertakings for 
Collective Investment in Transferable 
Securities (“UCITS”) and Retail Investor 
Alternative Investment Fund (“RIAIF”) 
applications – The target of 90% of initial 
submissions assessed within 20 business 
days, and 90% of subsequent submissions 
assessed within 10 business days was only 
met for 75% out of the 933 submissions in 
scope.

(ii) T2: To process UCITS and RIAIF funds / 
sub-funds (fast track) applications – The 
target of 90% of initial submission assessed 
within 10 business days, and 90% of 
subsequent submission assessed within 5 
business days was only met for 79% out of 
the 410 submissions in scope.

Companies Act 2014

(Fees) Regulations 2020 [S.I. No. 626 
of 2020]

On 16 December 2020, the Government of 
Ireland (“GoI”) published the Fees 
Regulations 2020 [S.I. No. 626 of 2020] 
(“the Regulations”). The purpose of the 
Regulations is to set out the fees to be paid 
to the Registrar of Companies in respect of 
matters under the Companies Act 2014 (No 
38 of 2014).

The Regulations replace and revoke the 
Companies Act 2014 (Fees) Regulations 

2015 [S.I. No. 213 of 2015). The Schedule 
(on pages 4-10 of the link below) details the 
reference number of each item, matter in 
respect of which fee is payable, and the 
amount of the fee in both paper and 
electronic form. There are 62 individual 
reference numbers covering a broad range 
of matters, with the fees ranging from nil up 
to a maximum of €445.  

CP86

Dear CEO Letter – To Irish Funds 
regarding outcome of thematic review 
of fund management companies 
governance management and 
effectiveness – 8 December 2020

On 15 January 2021, Irish Funds (“IF”) 
published the Central Bank of Ireland’s 
(“CBI”) response to IF enquiries relating to 
the outcome of the thematic review of the 
implementation of the CBI’s framework for 
governance, management and oversight in 
fund management companies. The CBI 
confirmed that the impact of the its 
resourcing expectations on Regulation 104 
of the Central Bank UCITS Regulations 
2019 (the Effective Supervision Rule) is 
best answered with reference to CBI’s 
position on three matters as noted below;

(i) Effective Supervision Rule – This 
provides for requirements in relation to the 
residency of a certain number of Directors, 
and Designated Persons (“DPs”). The rule 
addresses the CBI’s ability to exert effective
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supervision in respect of a firm on an 
ongoing basis and sets minimum 
requirements in this regard. A breach 
represents a breach of a fund management 
company’s (“FMC”) legal obligations and 
therefore it should be complied with at all 
times. It has not been created to inform the 
number of staff that a FMC should employ 
to enable it to carry out its functions, and 
the industry letter does not amend the 
Effective Supervision Rule or have an 
impact on the legal obligations of a firm with 
regard to it.

(ii) Substance/Resourcing – The CBI’s FMC 
guidance addresses matters relating to 
resourcing.  In addition, there are specific 
rules related to resources in Regulation 106 
of the CBI’s UCITS Regulations. 

These provisions require that the resources 
are sufficient in quantity, experience and 
expertise and that they are otherwise 
adequate in all respects to conduct the 
activities of the FMC effectively and ensure 
compliance by the firm with its specific 
obligations. A fund management company 
must be able to clearly demonstrate that its 
governance structure, including its 
entity-specific first, second and third lines of 
defence, are sufficiently resourced to 
achieve this. In terms of quantity of 
resources, the industry letter sets out that all 
fund management companies, including 
UCITS self-managed investment companies 
(“SMICs”) and internally managed 
alternative investment funds (“IMAIF”), 
should have a minimum of three full-time 
employees (“FTEs”), each of whom should 
be suitably qualified and of appropriate 
seniority to fulfil the role. As the industry 

letter itself states, this number is of course a 
minimum expectation and only relevant to 
the smallest and simplest of entities. For 
larger firms, DPs are expected to be full 
time roles. Where DPs are not full time roles 
there should nevertheless be sufficient 
support and resources available to the 
individual to enable the role to be 
discharged. The approach that a particular 
FMC is taking with regard to substance 
should be set out in its action plan.

(iii) Presence in Ireland – FMCs must 
appoint locally based persons who conduct 
managerial functions (DPs) and other staff 
with sufficient time dedicated to their roles in 
order to fulfil their duties, which include 
oversight of delegated activities. The CBI is 
also informed in its approach by the 
evolving regulatory environment for fund 
management companies at an EU level and 
has regard to the ESMA opinion to support 
supervisory convergence including in the 
area of investment management in the 
context of the UK withdrawing from the EU. 
The CBI’s FMC guidance, when describing 
the role of a DP, makes it clear that the role 
holder is responsible for the management of 
the FMC on a day-to-day basis. For an 
Irish-authorised firm, the management of 
the entity must take place in the jurisdiction. 
It is difficult to see how a FMC could be 
considered to be located in Ireland unless a 
clear and convincing preponderance of the 
firm’s DPs and management roles (including 
key roles) are performed within the 
jurisdiction. The CBI acknowledges that the 
travel restrictions in place due to the 
COVID-19 pandemic present an 
extraordinary set of circumstances where 
health protection measures are impacting 

The Regulations are available
here. ?

The Report is available here. ?

https://enterprise.gov.ie/en/Legislation/Legislation-Files/SI-No-626-of-2020.pdf
https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/authorisation/service-standards-performance-reports/regulatory-service-standards-performance-report-h2-2020.pdf?sfvrsn=4
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providers and markets, protecting the best 
interests of consumers of financial services, 
supervising or enforcing compliance with 
financial services legislation, carrying out 
monetary policy functions and contributing 
to the stability of the financial system.

These Regulations require the CBI to have 
in place certain policies and procedures 
relating to safeguards to prevent abuse or 
unlawful access or transfer and the storage 
periods and the applicable safeguards 
taking into account the nature, scope and 
purposes of the processing or categories of 
processing.

Finally, these Regulations also require the 
CBI to ensure that all information provided 
in relation to these Regulations is provided 
in a clear, concise and accessible manner. 
In light of Article 38 and 39 of the GDPR 
(which relate to the position and tasks of 
data protection officers), the data protection 
officer of the CBI will be involved in the 
operation of matters of relevance to the CBI 
arising from these Regulations, including 
being consulted on the development and 
review of relevant policies and procedures.

Data Protection

Transfers of Personal Data to Third 
Countries or International 
Organisations

On 10 December 2020, the DPC produced 
a guidance note relating to transfers of 
personal data to third countries or 

AWM regulatory landscape: November 2020 – January 2021

on individuals’ ability to carry out their 
functions on location, and the CBI will apply 
flexibility in the context of this evolving 
situation. FMCs should consider their 
resourcing arrangements taking into 
account all of these various considerations 
– the effective supervision requirement, 
minimum substance level, the resources 
required to fulfil their obligations, their 
presence in Ireland and other relevant 
considerations that may be applicable.

Data Protection

Data Protection Act 2018 (section 
60(6)) (Central Bank of Ireland) 
Regulations 2020 [S.I. No. 534 of 2020]

On 25 November 2020, the Government of 
Ireland (“GoI”) published the Data 
Protection Act 2018 (section 60(6)) (Central 
Bank of Ireland) Regulations 2020 [S.I. No. 
534 of 2020]. The update to these 
Regulations made under section 60(6) of 
the Data Protection Act 2018, restrict in 
limited circumstances, the rights and 
obligations provided for in specific 
provisions of the General Data Protection 
Regulation (“GDPR”). These restrictions 
apply only where necessary, and 
proportionate to the need, to safeguard 
specified important objectives of general 
public interest pursued by the CBI (“relevant 
objectives”) set out in these Regulations.

These relevant objectives include, for 
example, regulating financial service 
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international organisations. This note 
provides summary guidance on the 
provisions of Chapter V of the General Data 
Protection Regulation (“GDPR”). 

Flows of personal data to and from the 
European Union (“EU”) are necessary for 
international trade and international 
co-operation. However, the transfer of such 
personal data from the EU to controllers and 
processors located outside the EU in third 
countries should not undermine the level of 
protection of the individuals concerned, with 
a third country being any country outside 
the European Economic Area (the “EEA”). 
Therefore, transfers to third countries or 
international organisations should be done 
in full compliance with Chapter V of the 
GDPR. There are three key areas to 
examine in relation to this guidance;

(i) Article 45 – Transfers on the basis of an 
adequacy decision:

The first thing to consider when transferring 
personal data to a third country is if there is 
an “adequacy decision”. An adequacy 
decision means that the European 
Commission has decided that a third 
country or an international organisation 
ensures an adequate level of data 
protection. The effect of such a decision is 
that personal data can flow from the EEA to 
that third country without any further 
safeguard being necessary.

(ii) Article 46 – Transfers subject to 
appropriate safeguards:

In the absence of an adequacy decision, the 
GDPR does allow a transfer if the controller 
or processor has provided “appropriate 

safeguards”. These safeguards may include 
a standard data protection clause, a 
standard contractual clause, or binding 
corporate rules. 

(iii) Article 49 – Derogations for specific 
situations:

Derogations under Article 49 are exemptions 
from the general principle that personal data 
may only be transferred to a third country if 
an adequate level of protection is provided 
for in that third country. These derogations or 
exceptions allow transfers in specific 
situations, such as based on consent, for the 
performance or conclusion of a contract, for 
the exercise of legal claims, to protect the 
vital interests of the data subject where they 
cannot give consent or for important reasons 
of public interest.

ESG

Public Consultation on the exercise of 
the national discretion in Article 17 of 
Regulation (EU) 2019/2088

On 23 December 2020, the Government of 
Ireland (“GoI”) announced a public 
consultation on the exercise of the national 
discretion in Article 17 of the Regulation EU) 
2019/2088. Financial market participants 
(“FMPs”) and financial advisers have similar 
but different obligations under the SFDR. 
The key elements relating to financial 
advisers include;

(i) Financial advisers – definition

(ii) Financial advisers – websites

The Guidance is available here. ?

The Dear CEO letter is available
here. ?

The Legislation is available here. ?

https://www.dataprotection.ie/en/organisations/international-transfers/transfers-personal-data-third-countries-or-international-organisations
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/dear-ceo-letter-to-irish-funds-regarding-outcome-of-thematic-review.pdf?sfvrsn=4
http://www.irishstatutebook.ie/eli/2020/si/534/made/en/pdf
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(iii) Financial advisers – pre-contractual 
disclosures

(iv) Financial advisers – review of 
disclosures

(v) Financial advisers – marketing 
communications

Finally, from a national discretion point of 
view, Article 17 (1) exempts insurance 
intermediaries, which provide advice on 
IBIPs, and investment firms, which provide 
investment advice, provided that they 
employ fewer than three people. Article 17 
(2) provides Member States with a 
discretion to apply the Regulation to these 
entities.

ESG

Sustainable Finance Disclosure 
Regulation: Process clarifications for 
UCITS and AIFs pre-contractual 
documentation updates applicable 
10 March 2021

On 15 January 2021, the Central Bank of 
Ireland (“CBI”) released a Q&A document 
regarding process clarifications for 
Undertakings for Collective Investment in 
Transferable Securities (“UCITS”) and 
Alternative Investment Funds (“AIFs”) 
pre-contractual documentation updates 
applicable on 10 March 2021. 

In order to facilitate an orderly 
implementation of the Sustainable Finance 

Disclosure Regulation (“SFDR”), the CBI 
has established a fast-track filing process 
for pre-contractual document updates 
based on the SFDR Level 1 text, under 
which both UCITS management companies 
and AIFMs will be able to certify their 
compliance with the SFDR. The 
responsibility rests with the relevant 
manager to ensure compliance with SFDR 
requirements from 10 March 2021 in 
keeping with the high-level principles based 
approach outlined by the European 
Commission (“EC”) . Managers will need to 
determine the fund’s appropriate product 
classification and ensure pre-contractual 
disclosures are appropriate to their 
particular funds.

ESG

Sustainable Finance Disclosure 
Regulation – Preparing for compliance

On 19 January 2021, Irish Funds (“IF”) 
produced an information document relating 
to the Sustainable Finance Disclosure 
Regulation (“SFDR”). The EU SFDR aims to 
increase transparency in the investments 
sector in relation to sustainability. It lays 
down a new set of disclosure requirements 
applicable to financial market participants, 
financial advisors and financial products. 
The SFDR takes a broad approach and 
asset managers, whether active in the 
environmental, social and governance 
(“ESG”) space or not, will need to comply 
with certain requirements, while additional 
requirements will apply in respect of ESG 
products.
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The information document is broken out into 
the following section;

(i) Scope: The SFDR applies to a number of 
financial market participants including 
Undertakings for Collective Investment in 
Transferable Securities (“UCITS”) 
management companies, Alternative 
Investment Fund Managers (“AIFMs”) and 
Markets in Financial Instruments Directive 
(“MiFID”) investment firms that provide 
portfolio management. It also applies to 
financial products including UCITS , AIFs, 
and portfolio management services.

(ii) Timeframes: There are number of 
deadlines over the next two years ranging 
from 10 March 2021 (application date of 
most SFDR provisions), up to 31 December 
2022 (disclosure of principal adverse 
impacts at product level in the prospectus).

(iii) Approaching Compliance under an 
evolving Regulatory Framework: 
Compliance with the disclosure 
requirements under SFDR should be 
viewed as an evolution. In the first instance, 
firms are required to comply on a high-level 
and principles basis by 10 March 2021. The 
detailed Level 2 requirements will become 
applicable at a later stage, which infers a 
two-stage compliance process.

(iv) Disclosures at the Entity Level: Each 
firm will need to ensure that it has identified 
all of the potential ESG risks that 
investments may be subject to and consider 
whether these could have a material impact 
on the value of any of the investments. 
Some of the key disclosures include a policy 
on the integration of sustainability risks, 

a remuneration policy consistent with the 
integration of sustainability risks, and 
consideration of principal adverse impacts on 
sustainability (comply or explain, except for 
large entities).

(v) Disclosures at the Product Level: A key 
task for firms will be determining how their 
financial products will be classified under 
SFDR. There are broadly three product 
categories which can be derived from SFDR; 
(a)products that promote environmental or 
social characteristics falling under Article 8 
(Light Green), (b) products that have a 
sustainable investment objective falling 
under Article 9 (Dark Green), and (c) all other 
products (non-ESG).

Fitness & Probity

Dear CEO Letter - Thematic Inspections 
of Compliance with Obligations under 
the Fitness and Probity Regime

On 18 November 2020, the CBI issued a 
Dear CEO Letter regarding the recent 
thematic inspections of compliance with 
obligations under the F&P Regime. It is 
acknowledged that examples of good 
practices were implemented in a number of 
firms, however the inspections also 
highlighted a number of common issues and 
shortcomings. This key findings and 
observations from the inspections together 
with the expectations of the CBI, for the 
attention of the wider financial services 
industry, are as follows;

 

The Consultation Paper is available
here. ?

The Information document is available
here. ?

The Q&A document is available here. ?

https://www.gov.ie/en/consultation/3e8ad-public-consultation-on-the-exercise-of-the-national-discretion-in-article-17-of-regulation-eu-20192088/
https://irishfunds-secure.s3.amazonaws.com/1610980008-Irish-Funds-Sustainable-Finance-Disclosure-Regulation-Brochure.pdf
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The CBI invites all stakeholders to provide 
comments on the proposals outlined within 
this consultation paper. The closing date for 
all responses is 26 March 2021.

Investment Firms - CP133

Consultation on enhancements to the 
Central Bank Client Asset 
Requirements, as contained in the 
Central Bank Investment Firms 
Regulations

On 03 December 2020, the CBI issued a 
consultation paper regarding enhancements 
to the CBI’s client asset requirements, as 
contained in the CBI’s investment firm 
regulations (“CP133”). The purpose of this 
Consultation Paper is to seek views from 
stakeholders on key material enhancements 
to the Client Asset Regime (“CAR”). The 
proposals may be subject to further change 
depending on the feedback received from 
stakeholders. The consultation paper, 
CP133, is structured as follows; 

(i) Section I: Sets out proposals to extend the 
scope and application of the CAR to credit 
institutions undertaking Markets in Financial 
Instruments Directive (“MiFID”) investment 
business.

(ii) Section II:  Contains details of proposed 
enhancements to the CAR, including those 
designed to capture business lines 
associated with wholesale market activities.

(iii) Section III:  Details the future 
considerations in respect of the CBI’s CAR.

(iv) Engagement with the CBI 

In the majority of firms, the processes 
related to engagement with the Central 
Bank on fitness and probity issues, 
including the IQ submission process, have 
not been adequately developed, 
documented or embedded. Many firms did 
not have robust processes in place to 
identify, escalate and notify the Central 
Bank in a timely manner of potential 
concerns regarding the fitness and probity 
of a CF or PCF holder.

(v) Role of the Compliance Function

While the majority of firms had compliance 
frameworks, policies and procedures in 
place, given the findings of the thematic 
inspections, it is clear that many firms are 
not undertaking robust compliance testing 
of their fitness and probity processes and 
procedures. The fitness and probity process 
should be subject to comprehensive 
oversight by the Compliance Function and 
periodic independent review by the Internal 
Audit Function to ensure it is fit for purpose.

Failure by a firm to comply with its ongoing 
obligations can result in an investigation 
under the CBI’s Administrative Sanctions 
Procedure, leading to potential sanctions for 
firms and individuals. The CBI expects that 
all firms take appropriate action to address 
the significant issues outlined in this letter 
and can evidence this to the CBI, if 
requested. This letter should be read in 
conjunction with the April 2019 letter, the 
F&P Standards and the associated F&P 
guidance. 

AWM regulatory landscape: November 2020 – January 2021

(i) Role of the Board in the Fitness and 
Probity Process

In many of the firms, the level of awareness 
by Board members of their F&P obligations 
were poor. This was evident particularly in 
relation to the process for appointing 
members to the Board. Board appointments 
were generally not subject to the same level 
of scrutiny or formality as other PCF/ CF 
appointments. In addition, instances of the 
CEO screening potential Board candidates 
were observed in some firms. It is 
inappropriate for a CEO to carry out such a 
role given the conflict of interest between 
the respective responsibilities of directors 
and the executive.

(ii) Conducting Due Diligence

The area which was most consistently weak 
across the majority of firms was due diligence. 
The initial and ongoing due diligence 
undertaken was not sufficiently robust to 
evidence compliance with the requirements 
of the F&P Standards. Issues identified 
included a lack of evidence of qualifications, 
reference checks and suitability searches.

(iii) Outsourcing of Roles subject to the F&P 
Regime

Where PCF or CF roles are outsourced to 
unregulated Outsource Service Providers 
(“OSPs”), the majority of firms had not, as 
part of their due diligence in appointing CF 
role holders, obtained the required 
documentation nor made any inquiries as to 
the OSP’s process for assessing fitness and 
probity. In addition, firms did not have a 
process whereby outsourcing arrangements  
were analysed to verify whether PCF or CF 
roles were being performed.
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IFD / IFR: CP135

Consultation on Competent Authority 
Discretions in the Investment Firms 
Directive and the Investment Firms 
Regulation

On 14 January 2021, the Central Bank of 
Ireland (“CBI”) published a consultation 
(“CP135”) on competent authority 
discretions in the Investment Firms Directive 
(“IFD”) and the Investment Firms Regulation 
(“IFR”).  CP135 signals the CBI’s proposed 
approach and perspectives in relation to 
provisions contained within the IFD and IFR 
where the competent authority can or must 
exercise its discretion. CP135 thus 
encompasses competent authority 
discretions that apply to Markets in 
Financial Instruments Directive (“MiFID”) 
investment firms following the entry into 
force of the IFD/ IFR.

This consultation document is only 
concerned with the national discretions that 
are available to the ‘competent authority’ 
(i.e. the CBI) in IFD and IFR, and it is split 
into five sections;

(i) Section I: Application of the Capital 
Requirements Directive (“CRD”) Regime to 
Investment Firms

(ii)  Section II: Liquidity Requirements

(iii) Section III: Assessment of Internal 
Capital and Liquid Assets

(iv) Section IV: K-Factor Adjustment

(v) Section V: Amendments to the CBI’s IFR
The Letter is available here. ?

The Consultation is available here. ?

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/fitness-probity/news/dear-ceo-letter---thematic-inspections-of-compliance-with-obligations-under-the-fitness-and-probity-regime.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp135/cp135-consultation-on-competent-authority-discretions-in-the-ifd-and-ifr.pdf?sfvrsn=4
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(iv) Section IV: Outlines the proposed 
amendments to the investment firms 
regulations, other than those related to the 
CAR.

Investment Limited Partnership

Investment Limited Partnership 
(Amendment) Act 2020 passes all 
stages of Oireachtas following 
approval by Dáil Éireann

On 16 December 2020, the Investment 
Limited Partnerships Bill passed the final 
stage of the Oireachtas following approval 
before Irish Parliament in Dail Eireann. The 
Bill was subsequently signed into law by the 
President of Ireland. This legislation 
significantly overhauls the  Investment 
Limited Partnership Act 1994 and enhances 
Ireland as a location for the establishment 
of regulated Investment Limited 
Partnerships (‘ILPs’). Some of the main 
updates included in the 2020 Bill include;

● ILPs will be able to be set-up as 
umbrella funds with segregated liability 
between sub-funds.

● Wording clarifying the definition of 
‘limited partner’ relating to the limited 
liability nature of a limited partnership 
interest.

● Increased information around the scope

of the actions which limited partners 
have in relation to limited partnerships 
without losing the benefit of limited 
liability.

● Updates to provisions relating to the 
return of capital and capital contributions 
by limited partners.

● Permission to have an alternative 
foreign name of the limited partnership 
which may be advantageous in certain 
jurisdictions such as China.

● Consent of all limited partners will no 
longer be required to amend a limited 
partnership agreement. Instead, 
approval will be permitted if there is a 
majority of limited partners, by value, 
and/or a majority of general partners.

● Increased ability for parties to agree 
specific terms that will be used in their 
partnership agreement.

● New provision for the migration in and 
out of Ireland of ILPs.

● General updates regarding the 
alignment of terminology with other 
regulated fund legislation.

● A beneficial ownership of ILPs, along 
with a separate beneficial ownership of 
Common Contractual Funds (‘CCF’) 
including a central register of beneficial 
ownership for both to be maintained by 
the Central Bank of Ireland (‘CBI’).

10

MiFID / MiFIR

Dear CEO Letter – MiFID II – Best 
Execution thematic inspection

On 10 November 2020, the CBI issued a 
Dear CEO Letter regarding MiFID II – Best 
Execution thematic inspection. The primary 
objective of the inspections was to assess 
the design, implementation and operating 
effectiveness of the firms’ best execution 
frameworks. The overarching issue 
identified from this inspection is firms’ failure 
to demonstrate effective oversight, 
monitoring and assurance of how best 
execution requirements were fulfilled. The 
root cause in many cases related to the lack 
of resources in compliance functions, which 
in some cases led to key compliance roles 
being vacant for prolonged periods and 
gaps in best execution second line 
capabilities The key focus areas of the 
reviews are detailed below;

(i) Best Execution Framework

The inspection found that best execution 
frameworks are at varying stages of 
development. The firms with less developed 
frameworks contributed significantly to the 
identified poor practices and in many 
instances non-compliance with best 
execution requirements. This included a 
failure by firms to;

● review best execution policies on an 
annual basis or where material changes 
occur as required by MiFID II,

● have record keeping policies in place as  
required by MiFID II which in turn

contributed to poor record keeping 
practices, and

● comply with RTS28 reporting as also 
required by MiFID II.

The inspection also observed a lack of 
awareness of best execution policies and 
procedures amongst some staff that, in many 
cases, resulted from little or no best 
execution training.

(ii) Governance

The inspection found insufficient governance 
around best execution monitoring. This 
included;

● a lack of clear decision-making 
processes and governance around 
adjustments to controls to record and 
monitor live prices for best execution; and

● a lack of documented formal monitoring 
processes in place to oversee the quality 
of service provided by execution 
providers.

The inspection also observed that 
compliance monitoring plans around best 
execution often lacked detail and, in some 
cases, were treated as ‘tick-box’ exercises. 
With respect to senior level involvement, the 
inspection observed a lack of evidence of 
Board and/or other committee oversight and 
challenge of how best execution 
requirements were met and saw limited 
involvement by the Risk Function in the best 
execution process.

The Act is available here. ?

The Consultation Paper is available
here. ?

https://www.oireachtas.ie/en/bills/bill/2020/29/
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(iii) Assurance Testing

● The inspection highlighted a lack of 
independent reviews conducted by 
Internal Audit (or similar assurance 
testing programme) of the end-to-end 
best execution process. Although a 
number of internal audit functions 
performed audits of elements of the best 
execution process, the end-to-end 
process was not audited. Where firms 
did not have internal audit functions, the 
inspection observed limited assurance 
testing being completed.

● These findings do not reflect 
consumer-focused cultures where 
clients’ outcomes are at the forefront of 
firms’ business models and strategies. 
The CBI is concerned that this is 
indicative of a general trend in the MiFID 
sector, and notes similarities to findings 
in the thematic inspection of 
appropriateness (available here). In 
particular, firms failed to provide 
evidence that they are paying sufficient 
attention to the application of the 
appropriateness requirements’ and the 
use of a ‘tickbox’ approach to 
compliance.

● The CBI requires all firms to consider 
the contents of this letter and review 
their best execution frameworks and 
processes against the findings above 
and good practices detailed in the 
Appendix. Where gaps/weaknesses are 
identified, firms should develop and 
implement actions to mitigate any risk to 
customers immediately. In addition, we 
are engaging directly with those firms 

where mitigating action is required. The 
CBI requires this letter to be discussed 
at the next Board meeting, and for the 
discussion to be recorded in the meeting 
minutes.

Performance Fees - CP134  

Consultation on new Central Bank 
performance fee guidance for UCITS 
and certain types of retail AIFs

On 03 December 2020, the CBI issued a 
consultation in relation to new CBI 
performance fee guidance for UCITS and 
certain types of retail AIFs, also known as 
CP134. Cp134 sets out how supplementary 
aspects of the ESMA Guidelines will apply 
pending a further consultation of amending 
legislation to incorporate the ESMA 
guidelines into our existing regulations for 
UCITS and the existing requirements of the 
AIF Rulebook. The format of the 
consultation paper is as follows;

(i) Section I: Contains details of the 
approach taken for funds seeking 
authorisation or for funds amending existing 
performance fees or introducing new 
performance fees.

(ii) Section II: Sets out details of the 
approach taken for funds with performance 
fees in place prior to 5 January 2021.

(iii) Schedule A: Outlines the draft guidance 
that is to apply to UCITS and to retail AIFs.
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Prospectus Regulation

8 Guidance documents regarding (i) 
Guidance on Submitting a Final Terms 
Submission Template, (ii) Guidance on 
Transfer of Approval, (iii) Guidance on 
Omission of Information, (iv) Guidance 
for Payment of Prospectus Approval 
Fees, (v) Guidance on the Submission 
Process, (vi) Guidance on 
Passporting, (vii) Guidance on 
Supplements and Financial 
Supplements, (viii) Guidance on 
Submitting a Debt Submission 
Template

On 1 December 2020, the Central Bank of 
Ireland (“CBI”) published a number of 
guidance documents relating to prospectus. 
The guidance documents and related 
summaries include the following;

(i) Guidance on Submitting a Final Terms 
Submission Template:

This step-by-step guide sets out the process 
for submitting a Final Terms Submission 
Template to the CBI which has been 
updated in order to implement changes 
relating to the gathering and transmitting of 
data to the European Securities and 
Markets Authority (“ESMA”) upon filing to 
meet the obligations as set forth under 
Regulation (EU) 2017/1129 (the 
“Prospectus Regulation”).

(ii) Guidance on Transfer of Approval:

A relevant person should submit a transfer 

of approval letter, in acceptable electronic 
format to the CBI in accordance with the 
template as outlined here, setting out the 
following details;

(a) Information about the issuer including its 
full name, registered office and nature of its 
business.

(b) Overview of the transaction to which the 
prospectus to be transferred relates.

(c) Timetable for the transaction, including an 
anticipated date for approval.

(d) Identity of the competent authority to 
whom the transfer request relates.

(e) Formal request and reasons for the 
proposed transfer of approval.

(f) Information on whether the relevant 
person anticipates further requests for 
transfer of approval.

(iii) Guidance on Omission of Information:

The relevant person should advise the CBI of 
a potential omission request at the earliest 
available opportunity and, if possible, in 
advance of the initial submission of a 
prospectus for review. At the latest, the 
relevant person should submit to the CBI a 
draft of the omission request together with 
the initial submission of a prospectus. 

If a debt submission contains an omission 
request, in addition to completing the 
Submission Details, Issuer Details and 
Securities Details tabs of the Debt 
Submission Template as per the CBI’s 

The Letter is available here. ?

The Consultation Paper is available
here. ?

The Guidance is available here. ?

The Guidance is available here. ?

https://www.centralbank.ie/docs/default-source/regulation/consumer-protection/compliance-monitoring/themed-inspections/stockbroking-investment-firms/thematic-inspection-of-appropriateness-under-mifid-ii.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/regulation/consumer-protection/compliance-monitoring/themed-inspections/stockbroking-investment-firms/industry-letter---mifid-ii-best-execution-thematic-inspection---10-november-2020.pdf
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp134/cp134---consultation-on-new-central-bank-performance-fee-guidance-for-ucits-and-certain-types-of-retail-aifs.pdf?sfvrsn=4,%20https://www.centralbank.ie/publication/consultation-papers/consultation-paper-detail/cp134---consultation-on-new-central-bank-performance-fee-guidance-for-ucits-and-certain-types-of-retail-aifs
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-on-submitting-a-final-terms-submission-template.pdf?sfvrsn=4
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-of-transfer-of-approval.pdf?sfvrsn=8
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Guidance on Submitting a Debt Submission 
Template, complete ‘Omission Details’ 
section of the Debt Submission Template by 
completing the following;

(a) Annex Item(s) Omitted – enter all 
relevant annex items to which the omission 
relates.

(b) Select the information to be omitted from 
the document for the options provided. 
Where “Other” is selected, provide details of 
the information to be omitted. 

(c) Select the Reason for Omission from the 
options provided as set out in the legislation. 

(d) Complete the Omission Letter 
Addressee details.

(iv) Guidance for Payment of Prospectus 
Approval Fees:

Where a relevant person submits a 
document in accordance with the provisions 
of Irish and EU prospectus law, the relevant 
person is required to pay, or arrange 
payment of, a fee to the CBI. The applicable 
fee, as set out in S.I. No. 106 of 2015, will 
be determined according to the document 
structure as well as the type of security to 
which the document submitted relates. The 
fees payable in euro relating to the approval 
of a document must be received by the CBI 
in advance of any approval being granted 
by the CBI. The relevant person should 
consult S.I. No. 106 of 2015 to determine 
the total amount of fees payable to the CBI.

(v) Guidance on the Submission Process:

The Primary Markets Team of the Securities 
and Markets Authorisation Division within 
the CBI is responsible for the conduct of the 
competent authority’s functions arising from 
the Prospectus Regulation. The application 
and operation of the submission process is 
commenced by the submission of a draft 
prospectus to the CBI and will not be 
triggered by preliminary correspondence or 
discussions with the CBI prior to the 
submission of the first draft of a prospectus.

(vi) Guidance on Passporting:

With the initial submission of the draft 
prospectus, or where appropriate during the 
prospectus review process, a relevant 
person should submit a request informing 
the CBI of its intention to passport out a 
prospectus to a host member state 
(“passport request”).

(vii) Guidance on Supplements and 
Financial Supplements:

A relevant person should include the 
following in the contents of the supplement;

(a) Date of the supplement – the 
supplement should be dated the day on 
which approval is sought.

(b) Definition – the supplement should be 
defined accordingly within the body of the 
text.
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(c) Responsibility statement – the 
appropriate person must take responsibility 
accordingly for the information in the 
supplement.

(d) Related document – the supplement 
should reference the name and date of the 
document (prospectus, base prospectus, 
registration document, securities note) that 
is being supplemented.

(e) Sufficient information – the supplement 
should contain sufficient information to 
disclose the significant new factor or to 
correct any material mistake or material 
inaccuracy which gave rise to the need to 
prepare it. The subject matter should be 
dealt with in a clear and concise manner.

(f) Incorporation by reference – the 
supplement should clearly detail any 
documents which are being incorporated by 
reference into the supplement and where 
not previously filed, such documents should 
be filed with the Central Bank with the draft 
supplement.

(g) Right of withdrawal – the supplement 
should contain a prominent statement 
concerning the right of withdrawal in 
accordance with Article 23 (2) of the 
Prospectus Regulation. The period referred 
to here may be extended by a relevant 
person. The final date of the right of 
withdrawal shall be stated in the 
supplement.

(viii) Guidance on Submitting a Debt 
Submission Template:

This step-by-step guide sets out the process 
for submitting a Debt Submission Template 
(“Debt Template”) to the CBI which has been 
updated in order to implement changes 
relating to the gathering and transmitting of 
data to ESMA upon approval/filing to meet 
the obligations as set forth under the 
Regulation (EU) 2017/1129 (the “Prospectus 
Regulation”). This workbook style submission 
form has various tabs, each requiring 
relevant information regarding details on the 
submission, issuer, securities, omission of 
information, passporting and approval. The 
various fields are considered “metadata” for 
ESMA purposes.

Special Purpose Entities – Special 
Purpose Entity Quarterly Reporting – 
Notes on Compilation (November 2020)

On 27 November 2020, the CBI released its 
latest SPE quarterly reporting. This Notes on 
Compilations document gives a detailed 
overview of the SPE reporting form, and 
comprehensive guidance on how to report 
each class of asset and liability, plus 
solutions to common errors. There are six 
sections in the document;

(i) Section I: Introduction – First part of the 
document that contains an introduction to 
SPE reporting to the CBI and an overview of 
the return. It further contains some valuation 
and formatting principles which should be 
adhered.

The Guidance is available here. ?

The Guidance is available here. ?The Guidance is available here. ?

The Guidance is available here. ?

The Guidance is available here. ?

The Guidance is available here. ?

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-on-supplements-and-financial-supplements.pdf?sfvrsn=8
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https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-on-omission-of-information.pdf?sfvrsn=8
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-for-payment-propsectus-approval-fees.pdf?sfvrsn=8
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-on-the-submission-process.pdf?sfvrsn=12
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/securities-markets/prospectus-regulation/template-emails-letters-and-forms/guidance-on-passporting.pdf?sfvrsn=6
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(ii) Section II: Transactions & Other 
Movements – Definitions of how accruals, 
valuations, and transactions are reported in 
the return.

(iii) Section III: Detailed Instrument Definitions 
– A detailed outline of how and where each 
class of instrument should be reported. 

(iv) Section IV: Definition of Counterparty 
Residency & Section 5: Definitions of 
Sectors – Both of these areas concentrate 
on the process of reporting of counterparty 
information.

(v) Section 6: Common Mistakes & FAQ – 
Common reporting queries received by the 
CBI, and guidance on particular scenarios.  

Taxation - Ireland's Corporation Tax 
Roadmap - January 2021 Update

On 14 January 2021, the Government of 
Ireland (“GoI”) issued an update to Ireland’s 
Corporation Tax Roadmap. The Roadmap 
takes stock of the significant developments 
and reforms that have occurred to date and 
lays out further commitments to future 
action to be taken in Ireland’s 
implementation of agreed international tax 
reforms. In the period since the Roadmap 
was published, discussions have intensified 
at the Organisation for Economic 
Co-operation and Development 
(“OECD”)/G20 Inclusive Framework on 
Base Erosion and Profit Shifting (“BEPS”) 
and at the EU on agreeing further reforms 
to the international tax framework, with the 
aim of reaching agreement in mid-2021. 

Agreement at an international level 
continues to represent the most desirable 
pathway to sustainable tax reform, to avoid 
a patchwork of regional or unilateral 
measures which would not be conducive to 
a positive business environment. 

In the 2018 Roadmap, eleven commitments 
were made of which eight have been made 
and a further three are in progress. This 
updated version of the Roadmap details 
twelve new commitments split into two 
separate areas as follows;

Section A: Giving effect to remaining 
existing commitments on tax reform

(i) Commitment 1: Introduce Anti-Tax 
Avoidance Directive (“ATAD”) compliant 
Interest Limitation rules – ATAD requires the 
introduction of a rule to limit deductions for 
net borrowing costs to a maximum of 30% 
of Earnings Before Interest, Tax, 
Depreciation and Amortisation (“EBITDA”).

(ii) Commitment 2: Legislate for reverse 
hybrids aspect of ATAD anti-hybrid rules – 
ATAD requires that such a reverse hybrid 
entity be regarded as resident in the 
relevant member state and taxed on its 
income to the extent that it is not otherwise 
taxed under the laws of the member state or 
any other jurisdiction. The deadline for this 
rule to be in place is end-2021.

(iii) Commitment 3: Consult on possibility of 
moving to a territorial regime – A public 
consultation was due to take place in 2019 
on considerations relevant to the option of 
moving from a worldwide corporate tax 
system to a territorial corporate tax system. 
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However, it was deemed prudent to wait 
until there is greater certainty around the 
international taxation environment before 
addressing this issue directly. 

(iv) Commitment 4: Progress the 
International Mutual Assistance Bill – Work 
is ongoing on finalising the drafting of this 
Bill with the objective of publishing it in the 
coming weeks, with the Bill progressing 
through the Oireachtas in early 2021.

(v) Commitment 5: Apply defensive 
measures to countries on the EU Member 
States’ list of non-cooperative jurisdictions – 
Ireland supports the EU list of 
non-cooperative jurisdictions for tax 
purposes (listed jurisdictions) which has 
been successful in encouraging countries to 
introduce tax reforms and move into line 
with international standards.

Section B: Additional commitments for 
further consideration, consultation 
and action

(vi) Commitment 6: Consider additional 
defensive measures in respect of countries 
on the EU list of non-cooperative 
jurisdictions – Following the introduction of 
more stringent provisions in Controlled 
Foreign Company (“CFC”) legislation in 
Finance Act 2020 linked to the EU list of 
non-cooperative jurisdictions, consideration 
will be given to introducing additional 
defensive measures, if required, including 
denial of tax deductions or the imposition of 
withholding taxes where material payments 
are made from Ireland to listed jurisdictions.

(vii) Commitment 7: Consider actions that 
may be needed in respect of outbound 
payments – While examining the 
appropriateness or necessity for further 
defensive measures to take against listed 
jurisdictions, it would be appropriate to also 
explore broader issues related to outbound 
payments from Ireland and withholding 
taxes. This would also include an 
examination of issues raised by the EU in 
recent years in the European Semester 
Process and in the Country Specific 
Recommendations given to Ireland.

(viii) Commitment 8: Adopt the Authorised 
OECD Approach for transfer pricing of 
branches – Following the substantial 
modernisation and extension of our transfer 
pricing rules in Finance Act 2019, the next 
step in this modernisation process is to 
extend transfer pricing rules to the taxation of 
branches in Ireland in line with the 
Authorised OECD Approach. Work will 
commence in early 2021 on this matter and it 
is intended to bring forward the necessary 
legislation in Finance Bill 2021.

(ix) Commitment 9: Continue to meet 
international best practices on exchange of 
information and support efforts to further 
enhance information exchange – Ireland is, 
and will continue to be, at the forefront of 
developing and implementing the latest 
standards for exchange of information 
among tax authorities.

The Notes on Compilation are 
available here. ?

https://www.centralbank.ie/docs/default-source/statistics/statistical-reporting-requirements/financial-vehicle-corporations/spe-reporting-notes-on-compilation.pdf?sfvrsn=14
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(xii) Commitment 12: Continued 
engagement in international fora and 
develop a new framework for domestic 
stakeholder engagement – Throughout the 
recent discussions on international tax 
reform, Ireland has constructively engaged 
in a wide range of multilateral fora, 
representing the concerns of small open 
economies and working towards a 
sustainable new global tax framework. Lists 
of the EU and OECD fora in which we are 
actively engaged are set out in Appendix 2 
of the document.

AWM regulatory landscape: November 2020 – January 2021

(x) Commitment 10: Proactively respond to 
the outcomes of international reform efforts 
– One of the primary objectives of ongoing 
international tax reform efforts is to reach a 
new equilibrium in the international tax 
framework. While governments will always 
need to be proactive in clamping down on 
any emerging aggressive tax planning 
schemes, it is hoped that successful 
agreement at the OECD and 
implementation of measures can lead to a 
period of stability after a decade of constant 
change. Such stability will be critical as we 
emerge from the COVID-19 pandemic.

(xi) Commitment 11: Publish a tax treaty 
policy statement taking account of 
International developments – The benefits 
of double taxation agreements have long 
been established: originally intended to 
prevent taxpayers being taxed twice on the 
same income, they have evolved over the 
years to incorporate many further aspects 
such as non-discrimination, exchange of 
information, mutual agreement procedures 
and, most recently, the anti-abuse 
procedures brought about by the OECD 
BEPS programme.
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The Information document is 
available here. ?

https://www.gov.ie/en/publication/678e5-irelands-corporation-tax-roadmap-january-2021-update/
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In 2021, the CBI’s financial regulation 
strategic priorities include:

● Maintaining the CBI’s supervisory focus 
on financial and operational resilience of 
firms and markets to ensure they 
continue to support households and 
business through the economic 
disruption caused by COVID-19; and can 
support the recovery from it;

● Seeking to improve governance and risk 
management capabilities in firms and 
markets to improve culture and 
decision-making and ensure that risks 
are identified and effectively mitigated, 
including the risks from disruptive change 
such as climate change;

● Seeking to ensure that detrimental 
consumer outcomes are identified, 
prevented or mitigated, including those 
arising from the pandemic; and

● Resolving both pandemic related and 
longer term distressed debt in the 
system, ensuring the fair treatment of 
borrowers in financial distress and 
preserving financial stability.

In delivering the above, the CBI remains 
focused on seeking to ensure that regulated 
firms: 

(i) have sustainable business models; 

(ii) sufficient financial resources including 
through times of plausible and severe 
stresses; 

(iii) are well governed, with appropriate 
cultures and effective risk management; and 

(iv) can recover if they get into difficulty and 
are resolvable without recourse to the 
taxpayer if they cannot. 

COVID-19
Much of the CBI’s focus over the last year 
has been on mitigating the effects of the 
pandemic.  

Ed Sibley noted that “Global pandemics 
have been on risk registers for at least a 
couple of decades. There have also been 
recent health emergencies in various parts 
of the World that signalled clear alarm bells 
for those who were listening. High profile 
organisations and experts have been clear 
that a global pandemic was a certainty, but 
the timing, nature, type and gravity of one 
was open to doubt.  Notwithstanding its 
inevitability over time, we were all 
ill-prepared for its occurrence in 2020.”

The pandemic has accelerated and 
deepened our reliance on technology. 
Technological change is disrupting the 
landscape of financial services. All business 
models are vulnerable to this pace of 
technology change and there are few, if 
any, that will be able to survive without 
change for more than a few years.  

The CBI sees that significant improvements 
are required at board and executive levels 
in the understanding of technology and 
technology related risk. The Deputy 
Governor said that the CBI is certain that 
improvements in governance and risk 
management are prerequisites to 
successfully rising to meet these 
challenges. 

Introduction

Deputy Governor Ed Sibley at 
the Central Bank of Ireland (CBI) 
recently outlined the CBI’s 
Financial Regulation Priorities in 
2021.

The mission of the CBI is to 
serve the public good by 
safeguarding monetary and 
financial stability and by working 
to ensure that the financial 
system operates in the best 
interests of consumers and the 
wider economy. 

The Deputy Governor said that 
the CBI’s financial regulation 
priorities for 2021 are informed 
by the CBI’s overarching aim for 
the financial system to be 
resilient and trustworthy, for it to 
sustainably serve the needs of 
the economy and its customers 
and for firms and individuals 
within the system to adhere to a 
culture of fairness and high 
standards. 

Governance and risk in a time of uncertainty and change

https://www.centralbank.ie/news/article/speech-governance-risk-uncertainty-change-ed-sibley-17-Feb-21
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Diversity & Inclusion

While some firms are starting to make 
progress, the CBI sees that more needs to 
be done to increase the diversity of 
experience, thought, background and 
attributes at senior levels, to reduce the 
likelihood of groupthink, reduce 
overconfidence, improve decision-making, 
increase the level of internal challenge, 
improve risk management, and reduce 
excessive resistance to external challenge.

The CBI will continue to require 
improvements in this area; undertake 
detailed and thematic reviews; and publish 
research and information on the issues and 
progress (or lack thereof) in improving 
diversity and inclusion in regulated firms. 

● Enhancements to the current F&P 
Regime to strengthen the onus on firms 
to proactively assess individuals in 
controlled functions on an ongoing 
basis, and to surmount some current 
limitations of the F&P Regime; and

● A unified enforcement process, which 
would apply to all contraventions by 
firms or individuals of financial services 
legislation.

In evolving the individual accountability 
framework, the CBI is keen to ensure that 
they do not unbalance the framework of 
collective decision-making and individual 
accountability by an increased focus on the 
individual aspects. In fact, the Deputy 
Governor expects that enhancing individual 
accountability should result in better 
collective decisions due to a heightened 
awareness on the part of individuals of their 
own increased accountability for the 
discharge of their function, including with 
respect to their participation in collective 
decision-making. The CBI expects that the 
new framework will reflect this in the 
obligations of individuals.

The CBI is working closely with the 
Department of Finance to develop this 
framework, so that the necessary legislative 
proposals can be brought forward as soon 
as possible, after which the CBI will be in a 
position to consult publically on the proposals.

Governance and risk 
management
The Deputy Governor also noted some of 
the recurring issues pre-pandemic that have 
undermined effective internal governance 
and risk management in firms include:

● Weaknesses in connecting strategy with 
risks and financial resources;

● Deficiencies in board oversight of 
director and senior management 
appointments;

● A lack of effective challenge of the 
executive by the non-executive 
directors;

● Weaknesses in the governance of firm’s 
risk appetite, including a lack of 
appropriate reporting to the board;

● Inadequate resourcing of the risk 
management and compliance functions 
and poor quality governance of 
compliance activities and assurance 
work; and

● Weaknesses in understanding and 
approach to IT related risk management.

The Deputy Governor then outlined the 
CBI’s expectations as follow:

Accountability and decision making

Individual accountability has been a focus 
for the CBI since the global financial crisis. It 
has been a decade since the Fitness and 
Probity (F&P) Regime was introduced to 
ensure that individuals who hold certain 
positions in regulated firms are committed to 
high standards of competence, integrity and 
honesty.  More recently, the CBI has 
proposed the introduction of an enhanced 
Individual Accountability Framework (IAF) 
for individuals, particularly senior 
individuals, working in regulated financial 
services firms in Ireland.

The four key components of this proposed 
framework are:

● Conduct Standards which will set out 
the behaviour the CBI expects of 
regulated financial services providers 
(RFSPs) and the individuals working 
within them;

● A Senior Executive Accountability 
Regime (SEAR) which will ensure 
clearer accountability by placing 
obligations on firms and senior 
individuals within them to set out clearly 
where responsibility and 
decision-making lies for their business;

Governance and risk in a time of uncertainty and change
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The Deputy Governor noted that the CBI will 
become increasingly active and intrusive in 
its approach to the supervision of climate 
change risks. Firms can expect the CBI to 
be seeking evidence that:

● Boards are meaningfully considering 
climate change risk;

● Climate change risks are being 
incorporated and embedded in 
organisational risk management 
frameworks and mitigation;

● Climate risks are being considered as 
part of stress testing; and

● The EU taxonomy of sustainable 
activities is being proactively applied.

The Deputy Governor also noted that 
proposed upstream legislation, such as the 
EU digital operational resilience act (DORA) 
or the revised EU directive on security of 
network and information systems (NIS2), 
will also further strengthen the governance 
and oversight frameworks of IT risk.

Climate change

The Deputy Governor noted that it is now 
clear that the macro-prudential policy, 
economic advice, financial stability, and 
consumer and investor protection 
implications of climate change put climate 
change firmly in the bailiwick of Central 
Banks and regulators. The ECB is 
assessing how climate risks and 
environmental sustainability considerations 
are relevant in the pursuit of its mandate as 
part of its ongoing Strategy Review, to 
which the CBI is an active participant.

The CBI’s view is that Boards and 
executives need to meaningfully act now to 
understand and address the challenges 
associated with climate change. In order to 
mitigate the risk and adequately position 
themselves to respond to these challenges, 
opportunities and regulatory expectations, 
firms will need to understand the impact of 
climate related risks on their business 
environment, their business models and 
investments. 

Technology and innovation

Advances in technology are bringing rapid 
and deep changes to the financial services 
sector. These are impacting business 
models, decision-making, systems and 
processes, and products. They are having a 
material effect on the operation of financial 
markets, financial supervision and the 
economy.

Financial services firms are looking to 
innovation, such as increased automation; 
digitisation of processes; the use of 
algorithms; and machine learning to deliver 
cost reductions and efficiencies, and 
competitive advantage resulting from 
improved customer offerings. Big Data 
Analytics can allow for advanced risk 
assessment and pricing.

The importance of operational resilience 
has been further reinforced by the 
experience of the immediate shock from 
COVID-19 and the ongoing shift in 
consumer behaviour and reliance on remote 
working. Given the importance of 
operational continuity for the stability of the 
system and for consumers, businesses and 
the wider economy, the CBI will continue to 
challenge how firms are ensuring that risk 
and control frameworks are operating 
effectively under the current working 
environment and are prepared for 
unforeseen operational disruptions.

The CBI notes that it is important to 
emphasise that ultimate responsibility for a 
firm’s IT risk, strategy and governance rests 
with the Board, including the adequacy of 
digital and IT strategies to deliver and 
support business strategies and plans.  

● Boards must firstly ensure they 
themselves have the skills and 
knowledge to meaningfully understand 
the risks their organisation faces and the 
responsibilities they bear. 

● In order for the IT function to be able to 
operate within set risk tolerances, 
Boards are expected to allocate and 
periodically review appropriate IT 
budgets to safeguard the operational 
resilience of the IT framework. 

● The CBI expects Boards to approve, 
oversee and review the implementation 
of Business Continuity Policies and 
Disaster Recovery Plans. 

● Furthermore, Boards are expected to 
obtain independent assurance on IT 
governance by approving and 
periodically reviewing the IT audit plans 
and by being informed in a timely 
manner of IT related incidents and their 
impact on their firm’s operations.

Governance and risk in a time of uncertainty and change
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Introduction

On 10 June 2020, the European 
Commission (“EC”) submitted its 
report to the European 
Parliament and European 
Council on the scope and the 
application of the Alternative 
Investment Fund Managers 
Directive (“AIFMD”). The report 
noted that while the AIFMD has 
contributed to the creation of the 
EU Alternative Investment Fund 
(“AIF”) market, facilitated 
monitoring of risks to financial 
stability, and provided a 
high-level protection to investors; 
there are a number of areas 
where the legal framework can 
be improved. The Report 
document is available here.

In August 2020, the European 
Securities and Markets Authority 
(“ESMA”), sent a letter to the 
European Commission (“EU”) in 
which areas were highlighted for 
consideration in the AIFMD 
review process. 

AIFMD review
Background and next steps

Key areas of consultation
The EC’s Consultation was structured by 
way of 102 questions split into six key topics 
outlined below:

(i) Authorisation/Scope (20 questions):

Details the scope of the AIFM licence, its 
potential extension to smaller AIFMs and 
level playing field concerns in relation to the 
regulation of other financial intermediaries, 
such as Market In Financial instruments 
Directive (“MiFID”) firms, credit institutions 
or Undertakings for Collective Investment in 
Transferable Securities (“UCITS”) managers 
that provide similar services. 

(ii) Investor Protection (26 questions):

Outlines investor access that takes into 
account the differences between retail and 
professional investors. The adequacy of 
disclosure requirements are also covered 
including the specific requirements that 
could be added, changed or removed from 
the current rulebook, as well as questions 
addressing the alleged ambiguities in the 
depositary regime and the lack of the 
depositary passport.

(iii) International Issues (9 questions): 

Covers the best way to achieve the equitable 
treatment of non-EU AIFs and securing a 
wider choice of AIFs for investors, while at 
the same time ensuring that EU AIFMs are 
not exposed to unfair competition or are 
otherwise disadvantaged. 

(iv) Financial Stability (30 questions): 

Deals with how to ensure National 
Competent Authorities (“NCAs”) and AIFMs 
have the tools necessary to effectively 
mitigate and deal with systemic risks. The 
consultation suggests the potential for more 
centralised supervisory reporting and 
improved information sharing among the 
relevant supervisors. A revised supervisory 
setup and cooperation measures among the 
competent authorities are another focus of 
this consultation. 

(v) Investment in Private Companies 
(4 questions): 

Examines the rules in this area with a view 
to potential improvements with regard to the 
effectiveness of the current rules and their 
potential enhancement.

(vi) Sustainability (13 questions): 

Considers how the alternative investment 
sector can participate effectively in the 
areas of responsible investing and the 
preservation of our planet.
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This letter included 
recommendations for changes 
in nineteen areas in total within 
Annex II linked here. 

Following the publishing of these 
two documents in Q2 & Q3, the 
EC issued a public consultation 
document on 22 October 2020, 
the purpose of which was to 
seek the views of stakeholders 
on how to attain a more effective 
and efficient functioning of the 
EU AIF market as part of the 
overall financial system. The full 
version of the questionnaire 
contained 102 questions, 85 of 
which addressed the technical 
features of the AIFMD regulatory 
regime. The consultation was 
open for 14 weeks and closed 
for submissions on 29 January 
2021. The consultation 
document is available here.

https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-232-F1-EN-MAIN-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/esma34-32-551_esma_letter_on_aifmd_review.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/2020-aifmd-review-consultation-document_en.pdf
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AIFMD review
Background and next steps

Next steps
It is crucial that the next steps for the 
AIFMD framework should be designed to 
deliver choice and efficiency that will benefit 
european investors. This can be achieved 
by further encouraging an open, transparent 
and stable system for managers of AIFs. 
We see three areas for heightened 
consideration with regard to the AIFMD:

(i) Delegation – A topic which is 
fundamental to the AwM industry. The ability 
for EU AIFMs to delegate certain functions, 
for example portfolio management, to 
entities with the appropriate expertise both 
inside the EU and outside the EU to third 
countries is important to delivering investor 
choice and improving operational 
efficiencies that lower costs for investors. 
The AIFMD’s current delegation rules allow 
AIFMs to take advantage of flexibility and 
operational efficiencies that delegation 
arrangements can bring, whilst managing 
the risks involved in appointing delegates.  
EU-based AIFMs retain sufficient 
responsibility for delegated activities and 
the EU can rely on equivalent supervision 
by home country supervisors. It is for the 
EU’s policymakers to make judgments 
about whether the AIFMD delegation rules 
are adequate to ensure the EU’s National 
Competent Authorities (“NCAs”) have the 
ability to adequately supervise the activities 
of AIFMs effectively, and AIFMs themselves 
are appropriately supervising their 
delegates.  

(ii) ESG – More than ever before, it is 
crucial that all legislation and requirements 
on firms reflect the growing trend of 
evidence of commitment to the “green” 
agenda. The Disclosure Regulations 
2019/2088 which came into force on 10 
March 2021, require a significant part of the 
financial services market, including AIFMs, 
to integrate in their processes an 
assessment of all relevant sustainability 
risks that might have a material negative 
impact on the financial return of an 
investment or advice. However, at the 
moment AIFMs are not required to integrate 
the quantification of sustainability risks. 
Regulatory Technical Standards (“RTS”) 
under the Disclosure Regulation 2019/2088 
will specify principal adverse impacts to be 
quantified or described. It is important that 
the EC understand and assess the 
appropriateness of the AIFMD rules in 
assessing the sustainability risks.

(iii) Liquidity risk – Directive 2011/ 61/EU 
of AIFMD came into force on 22 July 2013. 
AIFMD deals with liquidity management in 
Article 16 and the AIFMD Regulation 
supplements this in Articles 46-49. In 
respect of liquidity management, the AIFMD 
requires the AIFM to: 

● Adopt procedures that enable it to 
monitor the AIF’s liquidity risk;

● Conduct regular stress tests under 
normal and exceptional liquidity 
conditions, to assess the liquidity risk of 
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the AIFs and to monitor the liquidity risk 
of the AIFs accordingly;

● Demonstrate that an appropriate liquidity 
management system and effective 
procedures are in place taking into 
account the investment strategy, the 
liquidity profile and the redemption 
policy of each AIF;

● Employ an appropriate liquidity 
management system for each AIF under 
management; 

● Ensure that the liquidity profile of the 
AIF’s investments complies with its 
underlying obligations;

● Provide consistency for each AIF under 
management with regard to the 
investment strategy, the liquidity profile 
and the redemption policy. 

The future of AIFMD with regard to liquidity 
risk should consider harmonising availability 
of liquidity risk management tools for AIFMs 
across the EU, and detail cooperation of the 
NCAs in the case of activating liquidity risk 
management tools particularly in situations 
with cross-border implications. 

Furthermore, the following areas of liquidity 
risk should also be considered;

● Requirement of AIFMs to report to the 
relevant supervisory authorities when 
they activate liquidity risk management 
tools;

● Detailed portfolio reporting by way of a 
requirement for more liquidity details;

● Increased level of detail on the liquidity 
profile of the fund’s portfolio being 
added to the AIFMD supervisory 
reporting template. 

PwC is ready to assist firms amidst the 
ever-changing regulatory landscape in the 
asset and wealth management industry and 
its evolving, complex challenges. We can 
assist you in maintaining compliance with 
your regulatory requirements, to allow you 
to focus more on ensuring that investors are 
getting value for money. Please contact us 
here today to help you on your journey.

For more information, please reach 
out to Ken Owens or Lesley Bell 
(Advisory and Assurance reporting), 
Fiona Gaskin (Trust and Transparency) 
or Pat Convery (Tax).

mailto:aida.silva-perez@pwc.com
mailto:ken.owens@pwc.com
mailto:lesley.bell@pwc.com
mailto:fiona.m.gaskin@pwc.com
mailto:pat.convery@pwc.com
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Background

ESMA's first annual statistical 
report in January 2019 on costs 
and performance of retail 
investment products showed the 
significant impact of costs on the 
final returns for investors. 
As a consequence, in July 2019, 
ESMA launched a survey among 
National Competent Authorities 
(NCAs) on national approaches 
to the supervision of the 
cost-related provisions under the 
UCITS and AIFMD frameworks. 
The survey focused on how 
NCAs supervise the relevant 
cost-related provisions in the 
UCITS and AIFMs frameworks 
and the prevention of charging 
undue costs to investors. 

Supervision of costs in UCITS and AIFs 
Is your Firm ready?
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● AFM costs: the cost of providing the 
service to which the charge relates and 
the costs paid directly to individual 
persons.

● Economies of scale: is the AFM able to 
achieve economies of scale relating to 
these costs?

● Comparable market rates: comparable 
market rates for each service provided 
by the AFM must be investigated.

● Comparable services: the AFM’s 
charges including those of its associates 
for comparable services provided to 
clients, including for institutional 
mandates of a comparable size and 
having similar investment objectives and 
policies.

● Classes of units: are all unitholders in 
the appropriate classes when compared 
against holders of the same scheme 
with similar rights.

Almost 200 AFMs were subject to the new 
rules which came into force in September 
2019 and required the first summaries to be 
published in January 2020. To date we have 
seen the following key trends in the market 
as a result of the value assessment reports: 

● Funds moved to lower charging share 
classes;

● Fund closures;

● Reduction in management fees;

● Greater transparency to investors.

Going forward with increased transparency 
as more reports are published and adjusted 
to meet the expectations of the FCA we 
expect to see more reductions in fees and 
the closure of legacy fund classes. Firms 
that declare corrective actions to non value 
delivering funds will demonstrate to  
investors that they have a  higher standard 
of fund governance.

ESMA’s supervision of costs builds on the 
FCA’s value assessment  requires that 
Management Companies develop and 
periodically review the structured pricing 
process in place. 

The key differences between the two 
regimes is reporting and visibility to 
investors. The FCA value assessment rules 
require the assessment of value reports to 
be published within 4 months of the fund’s 
accounting year end date. These reports 
are visible for the investor to review on the 
firm's website or annual reports. In contrast 
the ESMA supervision of costs process will 
be regulated by the NCA at the different 
stages of the authorisation process outlined 
below and no disclosure report is required.

The responses to the survey showed a 
clear lack of convergence on the way undue 
costs were interpreted across the EU. 
ESMA concluded that the lack of 
convergence in this area leaves room for 
regulatory arbitrage and investor protection 
differences depending on where a fund is 
domiciled.

To promote convergence and a common 
framework for NCA’s to follow ESMA has 
developed detailed criteria in the following 
areas:

1. Assessing the notion of “undue costs”.
2. Supervising the obligation to prevent 

undue costs being charged to investors.

Similar to the ESMA guidance on 
supervision of costs related to UCITS and 
AIFs, the UK Financial Conduct Authority 
(FCA) following its 2017 market study 
introduced new rules requiring UK 
authorised fund managers (AFM) to assess 
the overall value that their authorised fund 
delivers to investors and publish a summary 
of these findings annually. The key focus 
areas of the UK Assessment of Value 
include the following:

UK assessment of value
● Quality of service: quality of service 

provided to investors.

● Fund performance:performance of the 
fund after deduction of all payments 
taking into account its investment, 
objectives policy and strategy per the 
prospectus.
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Supervision of costs in UCITS and AIFs 
Is your Firm ready?

Management company – 
supervision of the pricing 
process
Different supervisory approaches to 
assessing the way asset managers can 
charge costs are in place at a national level. 
Some NCAs use a defined closed list of 
costs where undue costs are defined as 
anything not on this list. Others implement 
an acceptable costs templates where any 
costs other than those specified on the 
template should be justified to the 
management company.

With differences in approaches, ESMA has 
stated that the idea of undue cost should be  
primarily assessed against what should be 
considered to be in the best interest of the 
fund or its unit holders. NCAs are expected 
to require that management companies 
develop and periodically review a structured 
pricing process addressing the following 
elements:

● whether the costs are linked to a service 
provided in the investor’s best interest; 

● whether the costs are proportionate 
compared to market standards and to 
the type of service provided; 

● whether the fee structure is consistent 
with the characteristics of the fund;

● whether the costs borne by the fund, 
including those paid to third parties are 
sustainable taking also into account the 
expected net return of the fund, based 
also on its risk profile and investment 
strategy; 

 

● whether the costs ensure investors’ 
equal treatment and are not of material 
prejudice to the interests of any class of 
unitholders or potential unitholders, 
except for AIFs not distributed to retail 
investors disclosing a preferential 
treatment in their rules or instruments of 
incorporation where such a preferential 
treatment is allowed under the 
applicable legislation;

● whether there is no duplication of costs;

● whether a cap on fees (e.g.: 
subscription/redemption fees), if any, is 
applied and clearly disclosed to 
investors; 

● whether the performance fee model and 
its disclosure is compliant with the 
ESMA Guidelines on performance fees 
(UCITS and relevant AIFs);

● whether all costs are clearly disclosed to 
investors in line with applicable EU rules 
(AIFMD, PRIIPs and UCITS5), as well 
as any additional rule applied at national 
level; and

● whether the pricing process and all 
charged costs are based on reliable and 
documented data, in order to ensure the 
ability of the NCA to reproduce ex-post 
calculations made by the management 
company on a single portfolio level.
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Supervision to prevent undue 
costs being charged to 
investors
Management companies can expect more 
scrutiny from regulators on their pricing 
processes as regulators seek to ensure 
undue costs are not charged to investors.

This will be implemented on a case-by-case 
analysis during one or more of the following 
stages/supervisory actions, as appropriate:

● fund’s authorisation stage; 

● off-site supervision;

● on-site inspections;

● approval of material changes to the fund; 

● thematic reviews; and

● assessment of investors complaints.

Where regulators determine, based on their 
analysis and engagement with a particular 
management company that a fund/investors 
has been subject to “undue costs” the 
following actions may be taken:

● investor compensation, where allowed 
under the national provisions;

● reduction of fees; or

● review of disclosure documents.

At an industry level, regulators will 
communicate good and poor practices to 
market participants and stakeholders.
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● how they take into account the financial 
sustainability of the costs charged to 
investors not only ex ante, but also 
based on the actual ex post investment 
results;

● what consideration is given by the Firm 
to cost paid to third parties and to 
conflicts of interest;

Governance

Firms should consider having the following 
governance arrangements in place:

● A frequent review process of the fee 
structure in place. 

● A process in place to consider  the cost 
structures and components of each 
product are compatible with the 
characteristics of the target market when 
distributing products that you 
manufacturer.

● A review process of the fee structure in 
case of a change of the investment 
strategy/policy of the UCITS or other 
material changes.

● Involvement of the 3 lines of defence in 
the pricing process.

● The involvement of senior management  
in the review of policies and procedures 
on costs and fees.

● Clear allocation of responsibility 
between the functions that are  involved 
in the definition, implementation and 
review of the pricing process.

Supervision of costs in UCITS and AIFs 
Is your Firm ready?

Recent developments 
Securities Markets Risk Outlook Report 
February 2021

In the Securities Market Risk Outlook Report 
published in February 2021, the Central Bank 
of Ireland (CBI) emphasises the importance 
of transparency in cost and fee structures to 
build and maintain confidence and trust in 
securities markets. The CBI notes that clear 
and meaningful disclosures of costs and fees 
is essential to ensuring that investors are fully 
armed to make investment decisions. The 
CBI also outlines its expectation that financial 
service providers disclose all costs and fees 
in a manner that is clear, meaningful and 
easily accessible. 

ESMA CSA Questionnaire

On 6 January 2021, ESMA announced that 
they are launching a Common Supervisory 
Action (CSA) with the national competent 
authorities (NCAs) on the supervision of 
costs and fees of UCITS across the 
European Union (EU). The CSA will be 
conducted during 2021. The purpose of the 
CSA is to assess the compliance of 
supervised entities with the relevant 
cost-related provisions in the UCITS 
framework, and the obligation of not 
charging investors with undue costs.

We understand that the CBI has issued two 
returns to a number of management 
companies, a qualitative questionnaire and 
a quantitative questionnaire on ongoing 
charges, which are required to be 
completed and submitted via the Online 
Reporting System (ONR System) by 
21 March 2021. 

 

Based on the recent ESMA Qualitative 
Questionnaire, what should Management 
Companies consider having in place in 
relation to costs and fees?

Policies and procedures:

● Firms should have policies and 
procedures in place to enable a 
supervisory assessment of their pricing 
framework.

● Firms should have internal policies and 
procedures on direct and indirect 
operational costs/fees arising from EPM 
techniques.

Costs / fees:

Firms should be in a position to 
demonstrate the following:

● how ‘due’ and ‘undue’ costs charged to 
the UCITS and the investors are 
considered;

● the criteria that they have in place to 
consider when setting and reviewing the 
fee level of a UCITS;

● how they ensure that the maximum level 
defined in the prospectus is not 
exceeded;

● how they ensure the validity of the costs 
and charges figures as disclosed in the 
KIID;

● how they protect against unreasonable 
charges and activities such as excessive 
trading of the fund, taking into account 
the UCITS investment objectives and 
policy;
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Next steps
The CBI has signalled its intention to fully 
comply with the ESMA  requirements by 
issuing two questionnaires requesting both 
qualitative and quantitative data on fund 
costs and fees. The CBI will actively assess 
and analyse the information provided in the 
returns made by the selected firms, and 
where needed, may request further 
information and/or schedule direct 
engagements with the relevant UCITS 
managers. As referenced above, firms 
should be ready at each stage of the 
supervisory actions process.

Management Companies should have a 
“pricing policy” which meets the criteria 
established by ESMA and their local 
regulator.

We have a dedicated Regulatory Advisory 
team which has experience in reviewing 
policies and procedures and assisting firms 
with compliance at each stage of the 
authorisation process with regards to the 
new ESMA guidelines.

If you would like to discuss the questionnaires 
and how your organisation can comply with 
ESMA's fund cost requirements, please feel 
free to contact our team. 
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Upcoming deadlines

January 2021 ● UCITS ManCo and AIFM ownership confirmation - UCITS ManCos and 
AIFMs need to file the annual ownership confirmation by 31 January 
2021.

January /
February 2021

● Fitness & Probity: 31 January 2021/ 28 February 2021: Fitness & 
Probity -  Regulated Financial Service Providers (“RFSPs”) must submit 
their annual Pre-Approval Controlled Function (“PCF”) Confirmation 
Return to the CBI. The submission due date for the annual PCF 
Confirmation Return (for the year ending 31 December 2020) for UCITS 
Management Companies and for AIFMs is 31 January 2021. The 
submission due date for investment funds is 28 February 2021. The 
current annual PCF Confirmation Return and associated reporting date 
and submission deadline for each entity will be detailed on the CBI 
Online Reporting (“ONR”) system.

February 2021 ● UCITS KIID: UCITS are required to update their Key Investor 
Information Document (“KIID”) on an annually for each 
sub-fund/standalone fund within 35 business days of the end of each 
calendar year. The annual update of the KIID must be filed no later than 
19 February 2021. Any update to the KIID filed with the CBI must be 
translated and filed in any other host jurisdictions where the UCITS is 
registered to market its shares and must then be uploaded on the 
UCITS website. AIFs which have issued a Packaged Retail Investment 
and Insurance-Based Product (“PRIIPs”) Key Investor Document 
(“KID”) must review KIDs regularly, when there is a significant change, 
and at least annually. Unlike the UCITS KIID, there is no annual refresh 
deadline. UCITS are currently exempt from the obligation to produce a 
PRIIPs KID until 31 December 2021.

● Fund Profile Return - The annual Central Bank Fund Profile Return is 
required for all Irish authorised sub-funds. It is to be prepared for the 
period up to 31 December 2020, with a submission deadline (via the 
CBI’s Online Reporting System (“ONR”) of 28 February 2021. The CBI 
does not anticipate that the fund profile will change from year to year, 
as changes would most probably reflect changes within the fund's 
offering documents.  Therefore, year-to-year updates to the fund profile 
are expected to be minimal and reflect significant changes. The CBI 
issued guidance and a template.

March 2021 ● Sustainable Finance Disclosures - Obligations under the 
Sustainable Finance Disclosures Regulation (“SFDR”) come 
into effect on 10 March 2021, where firms will be required to 
comply with the SFDR’s high level and principle-based 
requirements involving prospectus updates and related 
disclosures. 

● MMFR quarterly reporting - Money Market Fund (‘MMF’) 
managers must send their first quarterly reports to national 
regulators by the 31 March 2020 as clarified by the European 
Securities and Markets Authority (‘ESMA’). 

● CP86 analysis and action plan - Fund management companies 
(which include UCITS management companies, authorised 
AIFMs, self-managed UCITS investment companies/ICAVs and 
internally managed AIFs which are authorised AIFMs) must 
complete their assessment of their operations against the 
requirements of CP86 and agree an action plan by the end of 
Q1 2021.
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Financial statements audit

Trust is an important factor in gaining and 
sustaining the confidence of your 
stakeholders.

Using our experience and proven track 
record we can provide the smooth and 
efficient audit needed to give comfort to you 
and your stakeholders.

Tax advice

We have a dedicated group of tax 
professionals, focused on international and 
local tax issues facing fund managers. We 
have a wealth of resources and expertise to 
assist you in addressing the various tax 
challenges such as:

● Corporate tax advice

● Financial transactions taxes

● Transfer pricing

● International tax consulting services

● Global tax compliance services

● VAT services

Regulatory advisory services

Regulatory change has imposed significant 
additional requirements and costs on all 
fund managers. Our suite of services 
includes:

● Advice on regulatory obligations

● Assurance on regulatory reporting 
systems and controls

● Assistance with Central Bank of Ireland 
regulatory authorisations

● Regulatory remediation support

Operations effectiveness

Asset management companies face people, 
process and cost challenges similar to 
many other financial services companies. 
Our suite of services to help firms to 
overcome these challenges includes:

● Process intelligence

● Drafting or updating process maps and 
procedures manuals

● Pre/Post acquisition/disposal services

● Client Assets/Investor Money advice

● Outsourcing/off shoring advice and 
reviews

As a firm we are proud of the depth and breadth of insights and access to 
networks we can bring to our clients.  In Ireland and internationally, we have 
an unrivalled client base that allows us to identify and share developing trends 
and issues.

A dedicated Asset & Wealth Management team with unrivalled experience. 
It is our people, our experience and our passion to contribute to your success 
that makes us the right team for you.  Our Asset & Wealth Management group is 
the largest in Ireland with nearly 400 investment professionals and staff.

Building on our track record of delivering alternative thinking.  We use 
our knowledge to both shape and drive regulation and help our clients, not just 
in implementing new standards and requirements, but to prepare for future 
requirements and to ensure that products are properly designed.
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Digital, data, technology and 
cyber services

Asset management entities are faced with 
digital, technological, information security 
and data issues similar to many other 
financial services companies, while they 
also seek to simplify business models and 
improve efficiency. PwC can assist by 
improving existing technology and helping 
with new solutions, while keeping your 
systems secure. Our suite of services 
includes:

● Digital strategy and system selection 
support

● System implementation

● Cyber security services

● Project management of IT/Digital projects

Governance

Boards of Directors often need support to 
adapt to the fast pace of change within the 
industry. In addition, they will often seek an 
additional layer of comfort over the 
companies they are over-seeing. Our suite 
of services includes:

● Corporate governance reviews

● Assistance with Compliance or Risk 
Management Frameworks

● Reviewing approaches to Organisation 
Effectiveness

● Tailored director training

Internal audit services

Directors and senior management of fund 
management companies need to 
understand the organisation’s objectives, 
risk management priorities, regulatory 
environment and critical stakeholders’ 
needs to maximise the value and 
effectiveness of the internal audit function. 
We can help by:

● Developing and assessing whether your 
internal audit and risk management 
methodologies are delivering as 
effectively as possible to stakeholders.

● Solving your resourcing problems 
including full outsourcing or 
complementing your team with specialist 
skills or geographical coverage.

● Developing training solutions unique to 
your business using our extensive 
market and industry knowledge.

Independent valuation services

We have the know-how, experience and 
network to select and use the right valuation 
approach and judgements.

We can help you assess, design and 
implement best in class valuation operating 
models and governance structures.

We can assist in the establishment of a 
Valuation Committee, advising as to its 
composition, mandate and accountabilities, 
specifying a reporting and monitoring plan.

Strategy and distribution advice

At its core Strategy is about helping clients 
to make choices - which market they want 
to play in, what products/services they need 
to win with and what capabilities they 
should leverage.

The strategy team undertake corporate 
plans, feasibility studies, commercial due 
diligence and market research.
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