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The Irish High Court delivered its 
decision in the case of Harrahill v 
O’Donnell [2017] IEHC 483 on 25 July 
2017. The case concerned an application 
by Revenue to enter final judgment 
against the taxpayer in respect of a capital 
gains tax assessment for the year 2007 on 
the basis that the tax assessment had 
become final and conclusive. 

The assessment related to a CGT liability 
arising on the sale of shares in September 
2007 by the taxpayer to a company that 
was controlled by her son. Under the 
terms of the share sale agreement, the 
consideration for the shares amounted to 
€735,000. On signing the agreement, the 
taxpayer received an initial sum of 
€235,000. She filed her tax return for 
2007, computing the tax due based on the 
full consideration due. A tax assessment 
issued on that basis. 

 

 

 

However, the taxpayer did not ultimately 
receive the sum of €500,000 owed, as the 
purchaser claimed that it had incurred 
significant additional costs in relation to a 
dispute regarding lands owned by the 
target company. The purchaser 
subsequently went into receivership in 
2012. 

The taxpayer amended her 2007 tax 
return in February 2014, seeking to have 
the assessment amended under 
s959AA(2)(c) TCA 1997, which sets aside 
the four-year statutory time limit for 
Revenue to amend assessments “to take 
account of any fact or matter arising by 
reason of an event occurring after the 
return is delivered”. 

Revenue contended that this section is 
ineffective in these circumstances as a 
later return for 2007 was made in 2014 
and did not displace the Notice of 
Assessment that issued in 2011. As no 
appeal against that Notice of Assessment 
was made by or on behalf of the taxpayer 
within the 30-day time limit prescribed in 
s945(1) TCA 1997, the assessment was 
final and conclusive. 
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Revenue noted that provision is made in s563(1)(b) 
TCA 1997 to apply for an adjustment of CGT where a 
person shows to the satisfaction of the inspector that 
any part of the consideration taken into account in the 
CGT computation is irrecoverable. However, the 
taxpayer failed to show that any legal steps had been 
taken against the purchaser to recover the outstanding 
consideration since the date of sale. 

The taxpayer argued that any right of action against the 
purchaser is now statute barred and that instigating 
earlier proceedings would have served no useful 
purpose given the company’s financial position. Her 
hope was that a resolution of the dispute relating to the 
lands would have enabled the company to discharge 
some or all of the outstanding balance. On such basis, 
the taxpayer argued that the tax assessment should not 
be considered final and conclusive. 

The court held that a valid assessment had been raised by 
Revenue and was not appealed by the taxpayer within the 
specified time limit. No valid defence can be raised in the 
court as to summary judgment save for where there are 
judicial review proceedings. Revenue is therefore entitled 
to judgment in the amount of the tax plus interest due. 

The Irish High Court delivered its decision in the case 
of The Governor and Company of the Bank of 
Ireland v Eteams (International) Limited (In 
Voluntary Liquidation) [2017] IEHC 393 on 15 
June 2017. The case concerned the proper 
characterisation of a written agreement between Bank 
of Ireland (“the bank”) and Eteams International 
Limited (“the company”), now in liquidation, relating 
to the company’s book debts. The question was 
whether that contract was: 

 a debt purchase agreement, in which case the debts 
are the property of the bank and fall outside the 
liquidation; or 

 a loan agreement, in which case the company 
merely created a charge over those debts in favour 
of the bank and the debts remain funds in the 
liquidation. The bank would rank as an unsecured 
creditor in respect of the loan because the charge is 
void against the liquidator as it was never registered 
in accordance with s99 Companies Act 1963. 

 

 

 

 

 

 

 

 

This case is significant as it is the first time that the 
Irish courts have had occasion to consider the 
distinction between an agreement of purchase and sale 
and an agreement of loan and charge. The decision 
endorses the approach taken by the English courts in a 
long line of cases on the matter, which is effectively to 
look at the legal form of the contract to determine the 
substance of the transaction, provided the contract is 
genuine. The matter has, however, been the subject of 
extensive English case law, starting with Re George 
Inglefield Ltd [1933] Ch. 1 and going through to 
Welsh Development Agency v Export Finance 
Co. Ltd [1992] BCLC 148. Keane J endorsed the 
principles established in those cases, stating that “I 
have no doubt that those decisions represent good law 
on that issue and that it is right to follow them”. 

The approach taken in the English courts has been, 
first, to consider whether the contract is a “sham”, 
effectively masking the true transaction. Once satisfied 
that this is not the case, the courts look to the legal 
form of the contractual arrangements between the 
parties to determine whether the substance of the 
transaction is one of true sale or mortgage and charge. 
Parties are free to adopt whatever legal structure they 
choose. The courts found that there is nothing 
improper in a company’s obtaining finance through a 
sale of book debts (invoice discounting) or goods rather 
than creating a mortgage or charge over them. 

In Re George Inglefield Ltd Romer LJ set out the 
essential differences between a transaction of sale and 
a transaction of mortgage or charge: 

In a transaction of sale, the vendor is not entitled to a 
return of the property by repaying the purchaser. In the 
case of a mortgage or charge, the mortgagor is entitled 
to a return of the property on repaying the mortgagee. 

If property that is subject to a mortgage or charge is 
sold for more than the amount owed to the mortgagee, 
the mortgagee must account to the mortgagor for the 
surplus. If a purchaser sells the property at a profit, he 
does not have to account to the vendor for that profit. 

Similarly, if the property is sold for less than the 
amount owed, the mortgagee is entitled to recover 
from the mortgagor the balance of the money. A 
purchaser would not be so entitled. 

In reaching its decision in the present case, the High 
Court found no suggestion that the agreement at issue 
was a sham. Having considered the terms of the 
agreement as a whole, the court concluded that it was 
in substance one of sale and purchase rather than one 
of loan and charge. The agreement effected a valid 
purchase of the company’s debts by the bank. The 
liquidator was thus directed to pay to the bank the 
proceeds of all the debts that he (or the company) had 
collected and received. 

The case also includes a discussion on jurisprudence in 
Ireland on the correct approach to the construction of 
contracts. 
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UK Cases 
The case of HMRC v Michael and Elizabeth 
McQuillan [2017] UKUT 344 (TCC) considered the 
meaning of “ordinary share capital” for the purposes of 
UK entrepreneurs’ relief. Its definition for this purpose 
is almost identical to the definition of “ordinary share 
capital” contained in s2 TCA 1997 (Interpretation of 
Tax Acts), being: 

“all the company’s issued share capital (however 
described), other than capital the holders of which 
have a right to a dividend at a fixed rate but have no 
other right to share in the company’s profits”. 

The case focused on whether redeemable non-voting 
ordinary shares that carried no rights to any dividends 
and conferred no rights of ownership over the business 
constituted “ordinary share capital”. The taxpayers 
contended that they did not, as the shares represented 
“capital the holders of which have a right to a dividend 
at a fixed rate” (namely, a right to a dividend at 0%). 
The taxpayers’ qualification for entrepreneurs’ relief 
was dependent on this analysis. 

The case was heard by the First-tier Tribunal (FTT), 
which took the view that there was an element of 
ambiguity in the literal meaning of the provision and 
that it could be tenably argued that a 0% rate of 
dividend is a fixed rate. In the particular circumstances 
of the case, the FTT found that a right to no dividend 
was a right to a dividend at a fixed rate for the 
purposes of the definition. The shares did not therefore 
form part of the “ordinary share capital”. 

The case was appealed by HMRC to the Upper 
Tribunal (UT), which reversed the FTT decision. The 
UT did not accept that there was any ambiguity in the 
literal meaning of the provision, stating that it “permits 
of only one interpretation”, and found that the FTT 
had erred in ignoring the requirement that there must 
be a “right to a dividend” in the first instance. 

The UT also found that no purposive construction 
could have the effect of regarding the conditions of 
entrepreneurs’ relief to have been met by the 
taxpayers. It noted in particular that the “purpose” 
here must be the purposes of the UK equivalent of s2 
TCA 1997 and not the purpose of the entrepreneurs’ 
relief provisions. 

The case of Alan Castledine v HMRC [2016] 
UKFTT 145 (TC), which considered whether deferred 
shares form part of “ordinary share capital”, was cited 
by HMRC, and the decision in this case is consistent 
with that decision. 

The case of Development Securities (No 9) 
Limited and Others v HMRC [2017] UKFTT 565 
(TC) considered the place of residence of three Jersey-
incorporated subsidiaries of a UK company. A plan was 

made that was intended to achieve an increased capital 
loss on the disposal of certain assets held by the UK 
parent. It involved establishing three Jersey-
incorporated companies, which would acquire assets 
from their UK parent at overvalue (by way of the 
exercise of call options). The companies would become 
UK tax resident shortly after the acquisitions. 

The case was heard by the FTT, which found that the 
companies were solely resident in the UK as the central 
management and control of the companies was being 
provided by the UK-based parent. 

Based on the case, it would appear that the group took 
some steps to ensure that the Jersey companies would 
be tax resident in Jersey. These included ensuring that: 

 the board of the Jersey companies was composed of 
a majority of Jersey-resident directors, 

 all board meetings of the directors took place in 
Jersey and 

 the key decisions (namely, to enter into and 
exercise the options) were taken at those meetings. 

The facts in this case were quite specific, but the FTT 
reached its judgment that the real decisions affecting 
the real business of the companies had been taken by 
the UK parent primarily by reference to the fact that 
the transactions undertaken were uncommercial and 
not beneficial to the companies involved. 

It concluded that the Jersey board was acting at the 
direction of its parent and that the board was therefore 
effectively usurped. However, notwithstanding the 
uncommercial and disadvantageous nature of the 
transactions, there was no evidence to suggest that this 
meant that the transactions were void under Jersey 
corporate law. 

The judgment in Wood v Holden [2006] STC 443 
noted that “[i]ll-informed or ill-advised decisions taken 
in the management of a company remain management 
decisions”, and this was cited in the present case, but 
not a great deal of weight was attached to it. 

The FTT distinguished the case from the judgment in 
Wood v Holden on the following grounds: 

 the only transaction to be undertaken by the Jersey 
companies was an uncommercial one – a single 
once-off act rendering no benefit to the companies 
but to the wider UK group; 

 in view of the uncommercial nature of the 
transaction, it required shareholder approval, 
which implied a lack of autonomy at the level of the 
Jersey companies; and 

 the pre-arranged plan envisaged that the Jersey 
companies would become UK tax resident very soon 
after the asset acquisition – meaning that their time 
spent as Jersey-resident companies would be for a 
duration of only approximately six weeks. 
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The FTT held that the “real business” of the Jersey 
companies was not property investment but, actually, 
simply to implement the pre-arranged plan to 
crystallise the enhance capital losses for the benefit of 
the UK parent. 

It also held that the plan was designed and 
implemented from the UK, with the consequence that: 

“from the outset, in the very act of agreeing to take on 
the engagement, the Jersey directors were in reality 
agreeing to implement what the parent had already 
at that point in effect decided to do”. 

It therefore held that the central management and 
control was in the UK. 

In effect: 

“the line was crossed from the parent influencing and 
giving strategic or policy direction to the parent 
giving an instruction. The Jersey board were simply 
administering a decision they were instructed to 
undertake by [the parent], in checking the legality of 
the plan and then administering the other consequent 
actions prior to handing over completely to the UK 
group.” 

The case contains a detailed discussion on relevant 
case law in the area of company residency. 

The case of Maureen Vigne v HMRC [2017] UKFTT 
632 (TC) considered whether the late Ms Vigne’s livery 
business qualified as “relevant business property” for 
the purposes of relief from UK inheritance tax. The 
business in question provided land and stables for 
horses, together with several services for the benefit of 
the horses. 

Section 105(3) of the UK Inheritance Tax Act 1984 
defines “relevant business property” and provides that: 

“A business or interest in a business, or shares in or 
securities of a company, are not relevant business 
property if the business…consists wholly or 
mainly of one or more of the following, that is to 
say, dealing in securities, stocks or shares, land or 
buildings or making or holding investments 
[emphasis added].” 

The earlier case of Marjorie Ross (dec’d) v HMRC 
[2017] UKFTT 507 (TC), reported on in Irish Tax 
Review, 30/3 (2017), also considered this test. 

The cases are of interest as the same test is used in s93 
CATCA 2003, which provides for business property 
relief on taxable gifts and inheritances. The “wholly or 
mainly” test is also found in a number of other Irish tax 
provisions, including corporation tax and CGT 
provisions. 

HMRC refused to grant business property relief on the 
late Mrs Vigne’s livery business. In its view, if a livery 
business is being operated that necessitates land being 
available for it to be viable, that is nonetheless the 
holding of an investment. There was insufficient 
activity of a business nature and/or insufficient 
expenditure referable to the operation of a livery 
business to indicate that a trade or non-investment 
business was taking place. 

On appeal, the FTT held that business property relief 
was due as the livery business offered significantly 
more than the mere right to occupy a particular parcel 
of land. The provision of a level of valuable services to 
the various horse owners prevented it being properly 
asserted that the business was mainly one of holding 
investments. 

In reaching this conclusion, the tribunal judge noted 
that it does not require a consideration of whether any 
identified services or business activity contribute more 
to the income generated and/or profitability than the 
ability of a third party to occupy any part of the land. 
The central issue is whether the “business” is mainly 
one of holding investments. 

It is noteworthy that the tribunal judge disagreed with 
Henderson J’s statement in HMRC v Lockyer & 
Robertson (Personal representatives of 
Pawson) [2013] UKUT 50 (TCC) that “[t]he critical 
question…is whether these services were of such a 
nature and extent that they prevented the business 
from being mainly one of holding [the property] as an 
investment”. In the judge’s view, it is not correct to 
start with the preconceived idea that the business in 
question is wholly or mainly one of holding 
investments and then to ask whether there are factors 
that alter that preliminary view. 

“The proper starting point is to make no assumption 
one way or the other, but to establish the facts and 
then to determine whether, taken together, they 
indicate that the business is wholly or mainly one of 
holding investments.” 
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The case of F. Henderson and Others v HMRC 
[2017] UKFTT 556 (TC) considered whether four 
siblings (“the appellants”) had been domiciled in the 
UK since their birth, as contended by HMRC. The case 
was determined by reference to three questions: 

1. Had Ian Henderson (the appellants’ grandfather) 
acquired a domicile of choice in Brazil by the time 
that Nicholas Henderson (the appellants’ father) 
was born? 

2. If so, had he abandoned that domicile of choice 
before Nicholas Henderson turned 16? 

3. If not, had Nicholas Henderson acquired a domicile 
of choice in the UK at the time of birth of any of the 
appellants? 

The case gives a good overview of the law of domicile 
and, in particular, the law relating to both acquiring 
and abandoning a domicile of choice. 

The principles established in case law in relation to 
acquiring a domicile of choice point towards an 
intention to reside permanently or indefinitely in a 
particular country. It must be freely chosen and not 
prescribed or dictated by external necessity, such as the 
duties of office, the demands of creditors or relief from 
illness. A number of cases emphasise the importance of 
the intention to end one’s days in the relevant country. 

Ian Henderson’s domicile of origin was in the UK. He 
moved to Brazil in 1960 at the request of his employer, 
a family business. He married a Brazilian woman, with 
whom he had three children. In 1966 he and his wife 
moved to the UK in order for him to fill the role of 
executive director with the company. He left the company 
in 1974, setting up his own business, which was focused 
on Brazil and required frequent business trips to Brazil. 
The business ultimately ran into financial difficulties and 
failed. Ian Henderson and his wife continued to reside in 
the UK up to the date of the hearing. 

With regard to Question (1), it was agreed that the 
burden of proof rested with the person seeking to 
establish a change in domicile and thus rested with the 
appellants. The standard of proof is the ordinary 
standard of the balance of probabilities. Based on the 
evidence provided, the FTT concluded that Ian 
Henderson had not acquired a domicile of choice in 
Brazil before his son’s birth. 

The tribunal considered two years’ residence in Brazil 
to be too short a time for a young man to form a settled 
intention to reside permanently there. Although some 
facts supported the suggestion that he had formed that 
intention, he needed to earn a suitable income to 
support himself and his wife, and an examination of 
his intentions can be understood only by considering 
his ability to earn that income. 

When his employer asked him to return to the UK in 
1966, he agreed, partly because he did not consider there 
to be alternative job opportunities for him in Brazil.  

The tribunal was of the view that his: 

“intention when Nicholas Henderson was born was 
not to reside in Brazil permanently, but rather to 
reside in Brazil as long as the Company wanted him 
to work there and was prepared to pay him a 
reasonable salary to do so”. 

Furthermore, he did not take the opportunity to return 
to Brazil later, when he left the company or when his 
business failed. In fact, he reinforced his ties to the UK 
by purchasing a new home in London. 

Given the conclusion reached, it was not necessary to 
determine Questions (2) and (3). As extensive evidence 
had been heard, they were discussed in brief. The FTT 
expressed the view that the evidence indicated that any 
Brazilian domicile of choice acquired by Ian Henderson 
would have been abandoned by the time that Nicholas 
Henderson had turned 16 and that Nicholas 
Henderson’s domicile was in the UK as his intention 
was to reside in the UK permanently or indefinitely. 

The FTT dismissed the appellant’s appeal and held that 
HMRC had “correctly concluded that the appellants 
were all domiciled in the UK from their birth”. 

The case of Stephen Bailey v HMRC [2017] UKFTT 
658 (TC) considered whether a property that he 
disposed of qualified for principal private residence 
(PPR) relief under s222 of the UK Taxation of 
Chargeable Gains Act 1992 as being “a dwelling 
house…which is, or has at any time in his period of 
ownership been, his only or main residence”. Similar 
provisions are included in the legislation governing 
Irish PPR relief, as provided for in s604 TCA 1997. 

The taxpayer acquired Property A through his own 
property development company in February 2008. He 
ultimately intended this property to be his family 
home. The acquisition was funded by a three-month 
bridging loan. At the time of its acquisition, he was 
residing with his family at Property B, which he owned 
jointly with his partner. The intention was to let 
Property B once the family moved into Property A. 

He applied for a mortgage in order to acquire Property 
A from the property development company. Before 
acquiring the property, he moved some furniture from 
Property B into Property A. He and his family then 
lived at Property A for a period of two and a half 
months while he made efforts to secure the finance to 
acquire it. 

Due to the 2008 financial crisis, he was unable to 
obtain an owner-occupier mortgage. The only finance 
available to him was on a “buy-to-let” basis, the terms 
of which forbade him from living in the property. He 
drew down the mortgage and acquired the property 
from the company in May 2008 (to prevent it being 
repossessed by the lender on a default by the company 
on the bridging loan) and let it to a friend. 
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On the tenant’s death, the taxpayer moved back into 
the property, again with the intention of making it the 
family home. However, within weeks of moving in, he 
realised that he could not live in the property for health 
reasons. He sold the property in August 2010, realising 
a gain on which he claimed PPR relief. HMRC denied 
the relief, and the taxpayer appealed its decision. 

The FTT accepted the taxpayer’s evidence of intention 
to reside permanently at Property A on each occasion 
as fact. The tribunal noted, in line with previous cases, 
that it is the quality of occupation that counts, rather 
than the quantity, and that there is no minimum 
period of residence for the relief to apply. The second 
period of occupation in 2010 was held to have had the 
requisite degree of “permanence, continuity or 
expectation of continuity” for Property A to have been 
his “residence” for the purposes of the relief. 

“Although the fact pattern in this case was somewhat 
unusual, the decision is a useful reminder of some of 
the criteria to satisfy in establishing a residence as 
being a main residence for the purposes of PPR relief.” 

CJEU Case 
On 14 September 2017 the CJEU issued its judgment in 
the case of Trustees of the P Panayi Accumulation & 
Maintenance Settlements v HMRC C-646/15. This case 
had been referred to the CJEU by the UK FTT for a 
preliminary ruling. It concerns whether UK legislation 
providing for an exit tax on the trustees of a settlement 
becoming non-resident, with that exit tax being 
payable immediately, is compatible with the 
fundamental freedoms of movement under EU law. 

Under s80 of the UK Taxation of Chargeable Gains Act 
1992 (TCGA 1992), certain assets of the settlement are 
deemed to have been disposed of and reacquired at 
market value immediately before the date on which the 
trustees become non-resident. 

Section 69 TCGA 1992 provides that the trustees are 
treated “as being a single and continuing body of 
persons (distinct from the persons who may from time 
to time be the trustees)”. The body is treated as being 
UK resident unless the general administration of the 
trust is ordinarily carried on outside the UK and the 
trustees or a majority of them for the time being are 
not resident in the UK. Equivalent provisions are in 
Irish legislation in Part 19, Chapter 3, of TCA 1997. 

The UK FTT, in considering a case in which the 
residence of the majority of the trustees of four trusts 
moved from the UK to Cyprus, referred a number of 
questions to the CJEU. These were summed up by the 
CJEU as being in essence: 

 

 

 whether trusts where the trustees, under national 
law, are treated as a single and continued body of 
persons distinct from the persons who may from 
time to time be the trustees fall within the scope of 
freedom of establishment; and 

 if so, whether the provisions of the Treaty on the 
Functioning of the European Union (TFEU) 
preclude a Member State from having legislation 
that, firstly, taxes unrealised gains in the value of 
assets held in trust when the majority of the 
trustees transfer their residence to another Member 
State and, secondly, does not permit deferred 
payment of that tax. 

As regards the first question, the CJEU held that an 
entity such as a trust, which under national law 
possesses rights and obligations that enable it to act in 
its own right and carry on economic activity, comes 
within the scope of freedom of establishment. This is 
on the basis that the trust falls within the definition of 
“companies or firms” under Article 54 TFEU (below) as 
being within the meaning of “other legal persons”. The 
CJEU was satisfied that the trusts in question in this 
case were not non-profit-making. 

“‘Companies or firms’ means companies or firms 
constituted under civil or commercial law, including 
cooperative societies, and other legal persons governed 
by public or private law, save for those which are non-
profit-making [emphasis added].” 

As regards the second question, the CJEU held that the 
transfer of the place of management of a trust from one 
EU Member State to another cannot mean that the 
Member State of origin has to abandon its right to tax a 
capital gain. A Member State is entitled to charge tax 
on those gains at the time when that taxpayer leaves 
the country. 

The fact that s87 TCGA permits capital gains made by 
non-resident trustees, and attributed to UK-resident 
beneficiaries in the form of capital payments, to be 
taxed as gains accruing to those beneficiaries was not 
regarded as sufficient to preserve the UK’s powers. 
This is because the powers of taxation retained by it 
are entirely dependent on the discretion of the trustees 
and the beneficiaries. 

“However, as the UK legislation requires the 
immediate payment of the exit tax, the CJEU held that 
it goes beyond what is necessary to achieve the 
objective of preserving the powers of taxation between 
Member States and is therefore an unjustified 
restriction on the freedom of establishment.” 

This article first appeared in Irish Tax Review, 
Vol. 30 No. 4 (2017) © Irish Tax Institute 
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