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Introduction 
An important element of the Minister for 
Finance’s Budget 2018 speech was the 
now annual confirmation of the Irish 
Government’s commitment to our 12.5% 
corporation tax rate. Taxpayers really 
value this certainty when it comes to their 
corporate tax affairs. Unfortunately, such 
certainty does not extend to many aspects 
of the corporate tax world – one such area 
is what constitutes a permanent 
establishment (PE). This has always been 
a grey area and has been the subject of 
much case law down the years, and in light 
of a recent Swedish tax case we thought it 
an opportune time to revisit the issue. 

Why is the Dunlop Case 
Significant? 
This case is important for a number of 
reasons: 

 Although technology companies grab 
most of the headlines when it comes to 
international tax issues, this case 
highlights that PE issues are not 
confined to the tech sector. In this 
instance it affected Dunlop, a well-
known tyre manufacturer. 

 The decision-making criteria used by the 
Swedish court to determine whether the 
activities in question were core to the 
business rather than auxiliary in nature. 

 The decision was not unanimous: it was 
a split decision between the three 
judges, with the president of the court 
holding the dissenting view. 
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What was the Case About? 
A recent Swedish Administrative Court of Appeal case1 
found Dunlop Tyres, a German tax-resident company, 
to have a PE in Sweden. 

The background to this case is that the tyre 
manufacturer sells software for tyre inflation systems to 
car manufacturers. An important part of this is that 
Dunlop sends people from Germany every year to 
Sweden to test the software and collect the associated 
data in the inclement Nordic weather. The testing lasts 
for three to four months, where the German employees 
had an intermittent presence there. As part of this 
testing, the company uses German employees and cars 
provided by its German car manufacturer clients and 
brings the relevant equipment from Germany. 

The outcome of this case is significant for a number of 
reasons. 

Firstly, although it was common ground between 
the parties that this expedition was for the 
purposes only of testing and associated data 
collection, the analysis of which was performed back 
in Germany, it was decided that the company’s activities 
in Sweden were not of a “preparatory or auxiliary 
nature” and therefore constituted a Swedish PE for the 
German company. The court held that that the business 
conducted in Sweden was performed using the same 
procedures and people as when the activities are 
performed in Germany and must therefore be 
considered as a significant driver of the generation of 
company profits. 

To reiterate OECD commentary on this point: “a fixed 
place of business whose general purpose is one which is 
identical to the general purpose of the whole enterprise, 
does not exercise a preparatory or auxiliary activity”. 

The courts found it difficult to separate the character of 
the Swedish operations from that of the main German 
company, as they involved the same technical 
employees that worked for the German company and 
their testing work fed into the overall design and 
development of the tyre inflation software product in 
Germany. 

Secondly, the judges considered in depth what the 
nature of the activities performed were and also the 
context in which they were performed. In this case, the 
testing of the tyre equipment in the harsh Nordic 
climate of Sweden was critical to the development of the 
product. Furthermore, the short-term nature of the 
testing did not change the court’s majority view that a 
PE did in fact exist. To reiterate, the winter testing in 
Sweden’s harsh winter climate was found to be 
significant to the overall business of designing, testing 
and manufacturing tyre inflation systems. Although the 
activities were carried on for short periods of time each 
year, the court emphasised the recurring fashion in 

which the testing was done. The court held that the 
Swedish activities were essential and integral to the 
overall product development of tyre inflation systems, 
given that Dunlop had returned for each of the previous 
ten years to perform such testing. 

Thirdly, the three judges could not reach a unanimous 
decision on the issue. The dissenting judge focused on 
two neat points. Primarily, he was of the view that the 
data being collected was preparatory for research and 
development activities that actually took place in 
Germany. He also focused on the fact that both the 
software tested in Sweden and the cars used as part of 
the testing were prototypes. He therefore felt that as the 
final product was not being tested in Sweden, the 
activities could be regarded as preparatory or auxiliary 
in nature. 

Implications for Taxpayers 
What constitutes a PE is and always has been a complex 
and often grey area. The absence of consensus among 
the three judges simply reinforces this point. It does 
nothing, however, to provide taxpayers with the 
certainty they require. Without question, this Swedish 
court decision creates a greater level of uncertainty for 
multinational companies with respect to the 
management of their PE risks, and that is before 
considering changes yet to come as a result of the 
OECD’s Multilateral Instrument. 

The Swedish decision is not binding in other 
jurisdictions, but it should be of interest to and 
understood by all multinationals as it highlights the 
complexity of the issues involved, the importance of 
really understanding what is happening on the ground 
and, most importantly, that things can change. Dunlop 
had been carrying on these activities for years in 
Sweden and had believed that they did not constitute a 
Swedish PE. 

The company decided not to appeal the decision, which 
we understand is primarily due to the amount of 
incremental tax at stake as opposed to the technical 
arguments at play, but as a result the decision could 
now impact on other taxpayers who perform winter 
testing in Nordic countries. 

PE issues and risks are not solely the preserve of big-
name technology companies. This case involved a tyre 
manufacturer. And there has never been more 
commentary and thought leadership on the whole area 
of developments in international tax laws, including PE 
issues. This is evolving at pace as a result of the BEPS 
initiative and the recent signing of the OECD’s 
Multilateral Convention to Implement Tax Treaty 
Related Measures to Prevent Base Erosion and Profit 
Shifting (“MLI”) on 7 June 2017. The MLI introduces 
considerably more complexity and uncertainty into the 
international tax system. given the nature of the various 
choices each territory has to make. 
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And it is not just about conceptual PE concepts; there 
has never been more scrutiny on the whole area of 
business travellers, and many jurisdictions, such as the 
UK, have introduced reporting requirements when 
businesses have employees travelling overseas. 

So where does this leave multinational businesses that 
need to actually operate and live with all of this 
uncertainty and make decisions in terms of how to 
interpret and apply the requirements. To use a well-
worn expression, this is where the rubber meets the 
road. In other words, this is where these tax concepts 
have real-life impacts for multinationals. 

Businesses and their tax functions need to be on the 
front foot in terms of understanding what is happening 
in the business and what tax risks and obligations such 
activities create. This is already a complex and 
uncertain area, and the complexity and uncertainty will 
only increase. The key is to understand the risks and 
proactively manage them rather than be reactive to 
challenges that will inevitably arise. It starts with tax 
teams having a clear idea of what activities are being 
performed, why and where they are being performed, 
and by whom. Thereafter, a holistic approach can be 
taken to assessing and dealing with PE, as well as other 
risks and resulting obligations. 
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