
PwC Ireland's response 
to the Department of 
Finance consultation on 
the OECD International 
Tax Proposals
PwC Ireland welcomes the opportunity to input to 
the discussion as to how Ireland will respond to 
global tax reform changes. These changes, 
particularly the OECD global tax reform proposals, 
represent the biggest shift in the international tax 
policy landscape in a century.  Ireland will need to 
be agile, collaborative and maintain a focus on our 
key tax policies in responding to the proposed 
changes to both the US and the international tax 
rules. There is still significant uncertainty in the 
proposal tabled by the OECD and therefore we 
believe that it is premature for Ireland to join any 
agreement or to develop a  comprehensive policy 
response at this juncture. We have made 
suggestions on certain items that we believe need 
to be addressed by the OECD before a stable 
agreement can be reached. Certain elements of 
the proposed international tax reform being 
contemplated by the legislature in the US also 
require keen attention as the outcome of these 
measures could significantly impact Ireland’s 
competitiveness. All of these proposed international 
tax changes offer Ireland the perfect opportunity to 
modernise our overall tax system and also assess 
the appropriateness of our broader industrial policy 
for a changed world.
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Impact and Response

The majority of businesses who originated in Ireland or 
who have invested in Ireland as one of their global hubs 
will be impacted by either one or both of the OECD and 
US tax reform proposals. We have outlined in greater 
detail the extent of the impact of these proposals on 
different classes of stakeholders as part of our response 
to question 2 below. 

Given the broad impact that these proposals will 
have on many taxpayers and the potential associated 
economic impact we believe that Ireland has been correct 
in our approach to reserve our position on some matters 
related to Pillar 2 with the hope to be able to make an 
informed decision when all of the relevant facts are 
known. Outlined below are a summary of the 
recommendations and measures that we believe are 
critical for both the technical work at the OECD and for 
ensuring that Ireland remains a competitive place in 
which to do business. 

Key technical recommendations 

The G20 group of countries have mandated the OECD 
IF with proposing a multilateral solution that will address 
tax challenges associated with digitalisation, and that 
that solution will be implementable by all IF members 
(hereinafter referred to as the “OECD proposal”). 

These changes will not only impact the public finances of 
many jurisdictions but may also impact upon the ability 
for certain countries to continue to attract investment. It 
has always been our view that Ireland’s tax regime is 
only one part of our offering for investment, however 
given our small domestic market for goods and services, 
our lack of natural resources and other limitations that 
create cost pressures, it is still an important part of our 
offering. As such, for a country like Ireland to be able to 
sign up to this global agreement it will be critical that 
further clarity on the proposed measures, along with a 
detailed impact assessment are provided to ensure that 
an appropriate policy response can be adopted if 
required. As such, there are a number of issues that we 
think the OECD should address in their technical work on 
Pillars One and Two. We would urge the Department of 
Finance to raise these items in their ongoing detailed 
discussions with the OECD.
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Pillar One

•  Guarantees need to be sought that unilateral 
measures (such as Digital Services Taxes) will be 
repealed upon agreement of a multilateral solution at 
the OECD, not upon implementation. Furthermore 
guarantees are needed that no new unilateral 
measures will be introduced pending these measures 
coming into effect.

•  Who pays Amount A under the Pillar One proposals 
needs to be made clear. Our work in modelling the 
impact of Pillar One on certain types of business 
models suggests that investment hubs with modest 
domestic markets will be disproportionately impacted, 
certainly more than what was forecast in the original 
economic impact assessment.

•  With regard to the calculation of Amount A, it should 
be noted that under certain business models (i.e. 
entrepreneurial/full risk distributors as well as with 
certain franchise models), significant risks and assets 
are already located in the local market/jurisdiction. As 
a significant portion of the overall profits are already 
taxed in the local markets, the proposed approach on 
Amount A is likely to be excessive and distortive for 
such business models, in fact resulting in double 
counting of income.

•  Proposed Pillar One measures may also be 
potentially distortive as the tax outcome could 
ultimately unduly influence investment behaviours 
associated with certain business models. For 
example, the proposed Amount A calculations
(absent modification for recognition of entrepreneurial 
distributor’s profits, whether related parties or
not) could encourage MNEs to acquire or develop 
their own “in house” distribution businesses and 
hinder and/or eliminate the competitiveness of local 
independent businesses.

•  We believe safe harbours will be critical in attempting 
to reduce the expected disputes that will arise as
a result of these rules. For example an effective 
marketing and distribution profits safe harbor rule 
should accompany Amount A.

•  The avoidance of double taxation needs to be 
guaranteed. This will require an effective and consistent 
implementation mechanism for the new rules as well as 
effective dispute resolution and binding mandatory 
arbitration in the event that disputes arise.



•  Similarly, the Irish Competent Authority will need
significant additional resources to be able to deal with
the increase in disputes that are inevitable.

•  Both Pillars One and Two will require an effective
implementation mechanism (a multilateral instrument
or equivalent) to prevent territory by territory
deviations and the resulting complexity that will stem
from that. This will also need to account of the special
implementation needs for the EU member states.

Pillar Two

•  Have clear priority rules for the application of the 
Subject to Tax Rule (“STTR”), the Income Inclusion 
Rule (“IIR”), and the Undertaxed Payments Rule
(“UTPR”). An enforceable mechanism for ensuring 
compliance with the priority rules is key to this.

•  Have clear definitions of the STTR features (for 
example, payments covered and the calculation of the 
adjusted nominal rate).

•  Ensure simplifications such as safe harbor rules and 
de minimis rules.

•  Encourage reliance on deferred tax accounting 
principles in calculating ETR.

•  Develop mandatory, binding dispute prevention/
resolution mechanism for the application of Pillar Two 
rules. Ensure that the Irish Competent Authority is fully 
supported.

•  Encourage appropriate substance carve-outs.
•  Encourage clear understanding of how the GloBE and 

proposed GILTI rules would interact.

• All taxpayers with global consolidated revenues less 
than EUR 750m should continue to be able to avail of 
the 12.5% tax rate.

•  Guarantees are needed that what is agreed by the IF 
and endorsed by the G20 is the “end of the line” as 
regards international tax reform, for at least the next 
decade. This is key to implementation, avoiding 
uncertainty and preventing the goalposts from moving 
further.

Broader Tax Policy Goals

We would encourage the government to set aside time 
to examine Ireland’s industrial policy, particularly given 
factors such as the need to raise revenues to pay for 
COVID-19 related debt, dealing with societal issues 
such as the housing crisis and health system, our 
climate change commitments and ensuring Ireland is 
equipped for a more digital future. Tax policy has a key 
role to play in achieving our wider industrial and societal 
policy objectives, both in the form of “carrots and sticks”. 
PwC Ireland believes that the following tax policies will 
be critical to achieving our shared goals: 

•  12.5% tax rate: We believe that the approach
adopted by the Department of Finance, in holding
back from making any decisions on our tax rate
offering is the correct approach to date. We believe
that until such time as the overall picture (both OECD
and US) becomes clear, it is not possible to determine
an appropriate policy response. Furthermore any
policy response will need to be rounded to ensure
that those impacted by these proposed changes, and
indeed those who aren’t, are accommodated in a
rounded regime that is best in class and fits within the
increasingly digitised world in which we live.

•  The higher tax rate, schedular system and
separate CGT rate: We do not believe that the
existing schedular system, complete with the 25% tax
rate for non-trading income is fit for purpose, given
the move to a global minimum rate. The higher rate
should be widely repealed (potentially save for certain
transactions) and the schedular system re-organised.
Furthermore, the 33% CGT rate should not be applied
to gains derived from business assets (the headline
corporate tax rate should be applied instead).

• �Simplification�of�the�code: The existing corporate
tax code is far too complex and a roadmap towards a
more simplified system needs to be made a priority.
An unfortunate example of this is the complex
manner in which the interest limitation rules are
being transposed on top of our existing very complex
targeted measures that apply to interest deductibility.
Another example is the complex nature in which
our foreign tax credit system operates. Schedule 24
should be reviewed and rewritten and a consultation
on participation should be undertaken.



• �Review�of�current�tax�expenditures/reliefs: We
believe that Ireland should now assess all of our tax
expenditures and reliefs with a view to determining
whether they are best in class and fit for the changed
international tax landscape. This could include quick
wins such as re-aligning our capital allowances
regime with book depreciation where this is less than
8 years. We would welcome further discussion on
such a review.

•  Nimbleness and agility: It is now more important
than ever that Ireland remains nimble and agile both
in terms of our thinking and our actions around tax
policy. Given that some of the proposed changes
could be applied quickly (indeed some US proposals
could be effective from 1 January 2022), it is
important that Ireland is agile with any necessary
response which may include making changes outside
of the normal October to December legislative
calendar. This is especially important as substantively
enacted legislative change in other jurisdictions (e.g.
the US) in 2021 could have an immediate book tax
impact for MNCs who report on a quarterly basis.

•  Investment in core sectors: Certain industries and
sectors deliver better returns on investment, not only
for shareholders, but also for economies in terms of
tax generation. Ireland needs to identify which areas
should be treated as strategic growth areas and tax
policies to support these areas need to be delivered.
The renewables sector is a key example and we refer
to our detailed submission on the role of tax policy in
Ireland’s decarbonisation journey.1

•  Financial services: Ireland is a world leader in
terms of our financial services sector. In a post-Brexit
world, we need to leverage this sector to compete
for additional investment and opportunities that will
enhance the contribution that this sector makes in
terms of income and corporate tax receipts.

•  R&D: Our research and development (R&D) offerings
and ecosystem are fundamental to sustainable
economic growth. It’s critical that the value of our
R&D tax incentives are not in any way diminished
through the OECD actions under Pillar Two. In

1  “Supporting Ireland’s decarbonisation journey through tax policy”, 
available via this link

fact, it’s more important than ever that we focus on 
improving our R&D and innovation tax incentives and 
the administration of these to make us world leaders 
in industries such as technology development, 
digital gaming, renewables, biotechnology and 
pharmaceuticals, to name a few. Securing R&D 
investment is a very competitive landscape that 
will intensify and there is a need to ensure that our 
regime reflects this.   

•  Labour costs: The cost of employment in Ireland
is in excess of that in many of our competitor
jurisdictions. This can partly be attributed to the
significant wage tax burden suffered by Irish
employees and employers. Addressing these labour
costs should always be borne in mind in order to
remain competitive for investment.

•  Immigration: Along with tax-centric measures,
incentives to attract and retain talent are also critical
to ensure Ireland can attract FDI and in bolstering
personal tax receipts for the exchequer. The Irish
immigration and employment permit system is
relatively progressive and helps to make Ireland an
attractive location for talent. However, the immigration
system needs to be able to keep pace with changing
immigration trends, particularly the changing world
of work. The system must remain agile in accounting
for future workforce models, both for MNC and SME
employers. Tax-driven measures, such as the Special
Assignee Relief Programme (SARP), that help in
attracting key executives here must be maintained to
ensure Ireland remains competitive as a key talent
location.

https://www.pwc.ie/services/tax/insights/pre-budget-submission-2022.html
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Conclusion
We fully support the position that Ireland has taken thus 
far in its approach to the negotiations at the OECD. It 
is essential that the technical detail behind the political 
proposals are known, agreed upon and measured 
in advance of an agreement. We believe that there 
are certain areas of the proposed pillars that need 
further clarity and others that need significant further 
work. From a domestic perspective, this “once in a 
generation” upheaval in the international corporate tax 
system should be used as a beacon to guide a “once 
in a generation” review of Irish industrial and tax policy. 
Ireland needs to chart our path for long-term growth 
and this is the perfect opportunity to begin.

We have provided detailed answers to the consultation 
questions below.



Consultation

questions and

responses

10 September 2021



Consultation on OECD International Tax Proposals,
Tax Division,
Department of Finance,
Government Buildings,
Upper Merrion Street,
Dublin 2
D02 R583
intltax@finance.gov.ie

10 September 2021

Dear Sir/Madam,

PwC response to the Consultation on OECD International Tax Proposals

We are writing to you in response to your invitation for submissions in relation to proposed changes to the
international tax architecture currently being discussed at the OECD/G20 BEPS Inclusive Framework.

Firstly, PwC Ireland would like to take this opportunity to welcome this consultation process on such an important
issue. We value the continued stakeholder engagement culture that the Department of Finance has fostered in
recent years. We believe that it is the right decision to seek the views of the wider business community on this
issue at this juncture.

As the leading advisor to a broad base of clients, ranging from indigenous entrepreneurs and Irish Plcs to foreign
multinationals, we would like to take this opportunity to draw on our experience and reflect our concerns and
insights with regard to the OECD/G20 BEPS Inclusive Framework proposals to modernise the international tax
rules.

We would welcome the opportunity to discuss the matters outlined below at your convenience.

Yours faithfully,

Susan Kilty,
Head of Tax
PricewaterhouseCoopers Ireland, One Spencer Dock, North Wall Quay, Dublin 1 Ireland
T: +353 (0) 1 792 6000, F: +353 (0) 1 792 6200, www.pwc.ie

Feargal O’Rourke (Managing Partner - PricewaterhouseCoopers Ireland)
Olwyn Alexander Andy Banks Amy Ball Paul Barrie Brian Bergin Alan Bigley Fidelma Boyce Donal Boyle Ciara Breslin Sean Brodie Paraic Burke Damian Byrne
Robert Byrne Pat Candon John Casey Mary Cleary Marie Coady Siobhán Collier Joe Conboy Keith Connaughton Mairead Connolly Tom Corbett Thérèse Cregg
Garrett Cronin John Daly Richard Day Elizabeth Davis Fíona de Búrca Jean Delaney Liam Diamond John Dillon Ronan Doyle John Dunne Kevin Egan Colin Farrell
Ronan Finn Laura Flood Ronan Furlong Fiona Gaskin Denis Harrington Aoife Harrison Harry Harrison Feilim Harvey Alisa Hayden Olivia Hayden Mary Honohan
Gareth Hynes Ken Johnson Patricia Johnston Paraic Joyce Andrea Kelly Ciarán Kelly Colm Kelly Joanne P. Kelly Shane Kennedy Susan Kilty Fiona Kirwan David
Lee Brian Leonard Gillian Lowth Vincent MacMahon Ronan MacNioclais Pat Mahon Declan Maunsell Kim McClenaghan Dervla McCormack Michael McDaid Enda
McDonagh Declan McDonald Shane McDonald John McDonnell Gerard McDonough Ilona McElroy Mark McEnroe David McGee Deirdre McGrath Ivan McLoughlin
James McNally Stephen Merriman Pat Moran Paul Moroney Yvonne Mowlds Ronan Mulligan Declan Murphy John Murphy Andy O'Callaghan Colm O'Callaghan
Jonathan O'ConnellnAoife O'Connor Paul O'Connor Paul M O'Connor Emma O'Dea Doone O'Doherty Kieran O'Dwyer Munro O'Dwyer Mary O'Hara Irene O'Keeffe
John O'Leary John O'Loughlin Ger O'Mahoney Liam O'Mahony Darren O'Neill Tim O'Rahilly Feargal O'Rourke Padraig Osborne Sinead Ovenden Ken Owens Keith
Power Nicola Quinn Aoife Reid Peter Reilly Susan Roche Mary Ruane Stephen Ruane Gavan Ryle Emma Scott Colin Smith Ronan Somers Billy Sweetman Yvonne
Thompson Paul Tuite David Tynan Joe Tynan Ken Tyrrell Stephen Walsh

Located at Dublin, Cork, Galway, Kilkenny, Limerick, Waterford and Wexford. PricewaterhouseCoopers is authorised by Chartered Accountants Ireland to carry on
investment business.
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Questions
1. Do you have views on the broad policy objectives of the OECD international tax
proposals? Are there any further considerations that should be taken into account,
including in respect to Ireland’s wider industrial policy arising from the OECD
proposals?

Our overriding comment in terms of broad policy objectives is to restate the need for a principles-based approach,
grounded in the arm's length principle (“ALP”), that results in a fair outcome for all. With that in mind, there are
several policy objectives that we believe require further discussion. These are set out and analysed below.
However, we believe that it is worth restating at the outset some background to the original OECD BEPS plan and
how that has come to give rise to the current proposals, what the overall tax policy objectives of the OECD are and
how they compare to the Irish position - this will allow us to frame the discussion appropriately.

A short background

The original objective of the OECD BEPS plan, which was published in 2013, was to end base erosion and profit
shifting, which was allowing predominantly multinational companies to avoid tax, and to do this through a
multi-country coordinated approach. An Action Plan was put in place which involved 15 separate actions to
address specific areas that offered opportunities to avoid tax through base erosion and profit shifting. Proposals
were adopted and implemented across the globe as a result of these plans. Although tax avoidance was not wholly
eradicated, the overall project was immensely successful in terms of delivering a global response to tax avoidance
issues. Work is still ongoing in terms of implementation of the actions and it is still early days in terms of assessing
the successful delivery of most measures that were proposed. Some of the actions have yet to be implemented in
many countries but peer review mechanisms are in place to monitor this.

One of the Actions that was seen as potentially having come up short in terms of delivering against its objectives
was Action 1 “Addressing the tax challenges of the Digital Economy”. The 2015 Action 1 Final Report noted that1

the digital economy and its business models presented specific challenges from a tax perspective given that the
features of new and emerging digital business models create new, and exacerbate existing, BEPS risks. The report
noted that it would be almost impossible to ring-fence the digital economy from the rest of the economy for tax
purposes, given the increasing digitalisation of the overall economy. Accordingly, it was agreed that changes were
needed to aspects of the international tax system such as the creation of a permanent establishment where there
is a lack of physical presence, existing transfer pricing rules and the OECD guidance that supports the rules and
some changes to CFC systems.

Against this backdrop, work has been ongoing in delivering a multilateral solution to the specific challenges
identified since 2015, with the latest iteration being in the form of building blocks for a two-Pillar solution. It was

1 “Addressing the Tax Challenges of the Digital Economy”, published by the OECD in 2015 and available, via this
link.
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agreed by the G20 group of countries and the Inclusive Framework members that the work would be completed
with a solution agreed by the end of 2020, but this was later extended to October 2021.

What are the policy objectives?

The list of overarching tax policy principles the OECD believes should underpin any redesign of the international
tax system for electronic commerce are neutrality, efficiency, certainty and simplicity, effectiveness and
fairness, and flexibility . BIAC (an international business network that is a recognised partner of the OECD)2

promoted a number of linked objectives that should frame the principles of international business taxation but
added enhanced “co-operation, trust and confidence between tax authorities, business taxpayers and the public in
regard to the operation of the global tax system” and “To promote the efficient working of the tax system to fund
public services and promote sustainable growth.”3

We believe that other policy objectives can also be drawn from OECD recent statements and inferred from the
direction of travel. These include:

• Achieve a consensus-led solution that creates a stable tax environment, or, regarding Pillar Two, at a minimum
achieve a solution that a “critical mass” of countries can get behind which will see the rules effected for a
reasonable cohort of multinational groups;

• Prioritise the raising of tax revenues to support health systems and economic recovery in a post-COVID
landscape;

• Avoid the risk of further uncoordinated, unilateral tax measures which could trigger trade sanctions for the
countries who introduce them .4

We believe that Ireland should participate in the shared objectives of the OECD Inclusive Framework members,
particularly to achieve a consensus-led solution creating a stable tax environment. Ireland will need to
acknowledge that trade-offs and compromise will be inherent in achieving and facilitating the overall aims. The
stated objective of the Irish government is that an agreement will be reached which continues to enable fair and
healthy tax competition.

However, where exactly the boundary of fair and healthy competition lies, is a matter that we believe Ireland should
draw further attention to, particularly where large and small countries compete for the same sources of investment.

The Minister for Finance Paschal Donohoe TD has been clear that his goals are:

• To make the case for small, open economies “to be able to use tax policy as a legitimate lever to compensate
for advantages of scale, location, resources, industrial heritage and the real, material and persistent advantage
enjoyed by larger countries.” ; and5

• To continue to make the case that a tax rate of 12.5% for Pillar Two “is a fair rate and within the ambit of
healthy tax competition” and might legitimately be considered as an appropriate rate at which the Pillar Two6

GloBE rate might be set at.

6 Ibid.

5 Speech by Minister for Finance, Paschal Donohoe TD, to Virtual Seminar on International Taxation with the
Department of Finance, available via this link.

4 “Addressing the Tax Challenges Arising from the Digitalisation of the Economy, Highlights, October 2020”,
published by the OECD and available via this link.

3 “BIAC Statement of Tax Principles for International Business”, published by BIAC in 2013 and available via this
link.

2 Ottawa Taxation Framework principles. In 1998 the OECD developed these principles for the Ottawa Taxation
Framework as the broad taxation principles which should apply to electronic commerce. This document refers. It
was agreed that reforms in light of Action 1 would account for these principles.
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In summary, the overarching policy objectives of both the OECD (as stated) and Irish Exchequer are aligned and
there is broad consensus to modify the international tax rules to reflect the challenges of the digital economy.
However, there are specific factors and technical / implementation details that we believe Ireland would prefer
further recognition to be given to.

Lack of clear and rational economic and broader principles

The overarching tax policy objectives identified by the OECD and set out above in bold typeface cannot be
achieved without clear economic concepts that will deliver an enduring political agreement and see the process
through from building blocks to implementation. In line with the comments made by PwC International Limited last
year , we believe that the frameworks for both Pillars need to be explicitly tied to economic principles at all stages.7

On reviewing the building blocks put forward in the 1 July 2021 agreement as well as the October 2020 Blueprints ,8

there is an absence of a clear economic principle(s) driving the Pillars forward. In the absence of strong economic
consensus driving the process forward, the risk of countries being dissatisfied with the results post implementation
is high.

For example, the Pillar One Blueprint looks to expand the taxing rights of market jurisdictions where there is active
and sustained participation of a business in the economy of that jurisdiction; in doing so, a formulary approach has
been proposed with no clear economic principle underpinning the digital nexus. In looking at the proposed scoping
rules of Pillar One Amount A it is difficult to tie these back to the original objectives that were supposed to underpin
any proposed change to the international tax rules. The reallocation of profits from the worlds largest 80-100 MNCs
to market jurisdictions without any discernible principle and having nothing to do with new and emerging digital
business models, or future proofing the international tax system against further change, is a development that we
believe Ireland should call attention to. In particular, Pillar One marks a stark deviation from the ALP and indeed
the concept of value creation which was reinforced by the OECD in Actions 8-10.

Without an economic based solution, the rationale for a country to tax a profit is not definitive and therein exists the
possibility for an unsustainable framework, double taxation and/or disputes between jurisdictions. Contrast this with
the ALP where profits are allocated according to functions, assets and risks, thereby aligning the profits of an
enterprise with the location of its value creating attributes. It is the legal and economic links between profits and
location of functions, assets and risk that has ensured that the ALP has stood the test of time and been adopted by
so many countries. This, in turn, has ensured that a reasonable level of certainty attaches to the principle.
Fractional apportionment was not considered to be an appropriate profit allocation tool almost 100 years ago and
the fundamentals of business have not changed so far as to require such a change today in our opinion.

Pillar Two, by contrast, does not suffer from a weak economic rationale but rather an almost complete absence of a
principle-based approach, other than applying a global minimum effective tax rate. A minimum rate is a simplistic
tool to tackle what is a complex and difficult issue, being the continuing fall in tax rates towards a very low floor
across the world in recent years . The original BEPS project, which was to a large degree about taxing stateless9

income and challenging BEPS risks that led to tax avoidance, is now about deciding where income should be
taxed as part of the broader question of tax competition.

Although there is a narrative from the OECD that success under Action 1 has not yet been delivered and that Pillar
Two will rectify remaining BEPS issues that were not addressed in the original BEPS project, the overall BEPS
project was incredibly successful in eliminating stateless income and preventing specific BEPS risks. Ireland
played a part in this success, for example by the changes that were made to our residence rules to eliminate the
so-called “double Irish” arrangement and the introduction of CFC and anti-hybrid rules. We believe that the original
overall BEPS plan has and will continue to achieve unparalleled success in facilitating rules that prevent tax
avoidance and BEPS. This is demonstrated, for example, by the implementation of the multilateral agreement and
the resulting European Union anti-tax avoidance agenda that implements BEPS measures. We further believe that

9 Per the OECD’s Corporate Tax Statistics report, the average combined statutory CIT rate for all covered
jurisdictions declined from 20.2% in 2020 to 20.0% in 2021, compared to 28.3% in 2000.

8 On 12 October 2020, the Inclusive Framework released a package consisting of the Report on the Pillar One
Blueprint and the Report on the Pillar Two Blueprint.

7 “PwC’s comments in relation to the Reports on the Pillar One and Pillar Two Blueprints in light of the consultation
document of 12 October 2020”, PwC International Limited, available via this link.
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it is too early to be able to demonstrate the true extent of this success, as many of the rules have not been in place
for long enough for the results to be captured in hard data. Accordingly, now may not be the appropriate time to
introduce a wide-ranging set of rules that covers already charted ground.

A series of related points was made in a letter by PwC International Limited to the OECD in December 2020, on
behalf of the Network Member Firms of PwC . We do not propose to repeat these comments in full here but we10

suggest that they are considered in light of their application to the question now at hand.

Moving away from the ALP as a guiding principle

Pillar One represents a deliberate and significant move away from the well established and globally adopted ALP
which has, as noted above, guided profit attribution for close to 100 years. While the impact of this was to be
tempered somewhat through the introduction of Amount B (which was to give a fixed rate of return on base-line
marketing and distribution activities intended to approximate results determined under the ALP), we now
understand that work on Amount B will be significantly delayed.

Our concern in moving away from the ALP and indeed the concept of value creation lies partly with the degree to
which businesses, tax professionals and tax authorities are familiar with the principle, and noting the uncertainty
and increased risk of double taxation that a move away from this principle will cause. But in addition, we are
concerned that a move away from the ALP as part of Pillar One jars with what is held out as best practice in other
areas of profit attribution guidance.

While it is not perfect, there was a broad consensus for a long time, and indeed until very recently, that the ALP is
better than any other approach, including any formulaic apportionment. See Paragraph 1.21 of 2017 OECD
Transfer Pricing Guidelines where it is stated “OECD member countries do not accept these propositions [in favour
of formulary apportionment as set out in the preceding paragraphs] and do not consider global formulary
apportionment a realistic alternative to the ALP” .11

There is a legitimate question to be asked as to how one technical committee of the OECD can take the position as
per the 2017 Guidelines above, while those tasked with managing Action 1 can arrive at the opposing position and
seek to align taxing rights by way of the global formulary apportionment mechanism.

We believe that the proposals may damage existing nexus concepts which have been harnessed over many years.
This has been done in terms of Pillar One through the creation of the “special purpose nexus rule” which
determines which jurisdictions may participate in the reallocated income under Amount A.

Principles to be supported by a transparent economic impact assessment

The OECD released the results of its economic impact assessment in October 2020 . This provided details of the12

level of tax revenue that was expected to arise at a global level as a result of Pillars One and Two.

The total global increase in CT receipts was expected to be in c.USD 50-80bn per annum according to the October
2020 assessment. A few months later, the Department of Finance announced that it anticipated that the cost for
Ireland from the Pillar One proposals would be in the region of EUR 2bn - 2.5bn. Unfortunately, the background to
this impact assessment was not made public so we were not able to see exactly how this was calculated and it did
not offer any clues as to the potential cost of Pillar Two.

Given that the scope of Pillar One and the rate for the GloBE rules has now fundamentally changed, and the
impact for Ireland and other countries has likely changed with it, we believe that updated economic impact
assessments are necessary, both at OECD level and an Ireland-specific cost update. We note that the OECD has
recently suggested that Pillar Two alone will generate $150bn per year in tax revenues. Without fully updated cost
estimations, we are essentially working in the dark trying to set the goalposts for a system which we cannot
forecast the cost of. The decisions on Pillar One and Two should be taken with a clear understanding of the
financial impact.

12 “Tax Challenges Arising from Digitalisation – Economic Impact Assessment”, available via this link.

11 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017, published by the
OECD and available via this link.

10 See Note 7.
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Does this latest attempt to re-write the international tax rules mark the end of the road or could there be
further attempts to enact change?

In line with our comments made above regarding “setting the goalposts”, we believe a legitimate question that
needs to be asked is whether this latest attempt to re-write the rules of profit allocation and what is a “fair” share of
tax marks the end of this period of uncertainty or if businesses may be subject to further changes in the medium
term? If countries adopt Pillars One and Two into their tax regimes, can they take it that the system as agreed is
settled, at least for the next decade, or will there be continued scope to, for example, increase the minimum
effective tax rate further in the future? The level to which a country which signs up to the agreement is “tied” to
future tweaks, at least tied to the principles, also requires consideration.

Approaching the OECD proposals as part of Ireland’s broader industrial policy

We discuss the interaction between the OECD proposals and Ireland’s overall approach to tax policy in further
detail as part of our response to Question 7 below.
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2.  Are there specific implications for Ireland’s corporation tax regime that would arise
from adopting and implementing the OECD proposals that require particular
consideration? What are the benefits and challenges for Ireland?

There are many implications that might arise for Ireland’s corporate tax system and the wider economy in the event
that the OECD proposals are adopted and implemented. We will assume for the purpose of the following that Pillar
One would be implemented in Ireland by way of a multilateral instrument that amends covered tax treaties. We will
further assume that Pillar Two would be implemented by way of domestic legislation with a 15% minimum effective
tax rate applying for the GloBE rules (the income inclusion rule (“IIR”) and undertaxed payments rule (“UTPR”))
and 7.5% being the nominal minimum rate for the Subject to Tax Rule (“STTR”).

Impact

The majority of businesses who originated in Ireland or who have invested in Ireland as one of their global hubs will
be impacted by either or both of the OECD and US tax reform proposals. Outlined below is a snapshot of who is
likely to be impacted, why the provision is called for and how it will come to have an impact for the business.

Table1

Measure Who Why How
Pillar One • Large MNCs

• End consumer

• Exchequer
returns for
investment hubs
like Ireland

Pillar One is expected to
increase the effective tax rate
paid by MNCs.

A portion of the cost may be
passed to consumers.

Exchequer returns of certain
investment hubs will
decrease as profits will be
reallocated outside their
taxing rights.

Pillar One will result in additional
redistribution of some profits of
large MNCs so that they are taxed
in the market country. The OECD
expects that market countries are
likely to tax the profits at a higher
tax rate. Pressure on profit margins
may result in these costs being
borne by consumers.

Pillar Two • Medium - Large
MNCs

• Exchequer
returns for
lower-tax rate
countries like
Ireland

• FDI community

• Indigenous Irish
businesses

Pillar Two is expected to
increase the effective tax rate
paid by MNCs.

Attractiveness of lower-tax
rate countries such as Ireland
may be diminished.

Investment in Ireland may
slow down if competitive
edge is lost.

Irish businesses that are
indirectly supported by FDI
will be impacted.

Pillar Two aims to introduce a
global minimum effective tax rate of
at least 15%. This may impact the
attractiveness of Ireland’s 12.5%
trading rate as MNCs will need to
add “top up” taxes to the tax
already paid. In other scenarios
certain payments made to Ireland
could be denied as a deduction in
the source jurisdiction. The impact
for the FDI community as well as
indigenous Irish businesses could
be significant. The cost of Pillar
Two to the overall economy is not
yet known but may be high.
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GILTI • US MNCs with
Irish operations

Irish branches and
subsidiaries of US MNCs will
be targeted by changes in the
GILTI rules to apply more US
tax to Irish profits.

Doubling of the GILTI rate plus
moving to a potentially limited
global blending basis (excluding
jurisdictions with high-tax rates that
cannot be included in the blended
foreign tax credit pool) for
calculating the tax could reduce the
attractiveness of Ireland for US
MNCs.

SHIELD • US MNCs with
Irish operations

• Irish MNCs who
have a US hub

A blunt tool which fully denies
a deduction for certain
payments. Objective is to
prevent MNCs inverting their
residence to a non-US
location with a low tax rate.

Could face a denial of
deduction for certain
payments back to the Irish
parent.

Payments made to countries which
do not tax those payments at a
minimum effective level could see a
US deduction for those payments
denied in full. This measure is likely
to impact some Irish PLCs which
have operations in the US but
make normal commercial payments
back to Ireland.

Benefits

• Certainty: the adoption of Pillar One in Ireland via a multilateral instrument that operates via double tax
agreements would provide an element of certainty for in-scope Multinational Corporations (“MNCs”). This
assumes that an effective dispute prevention and resolution mechanism is also implemented and in effect. It
further assumes that the current agreement marks the end of this debate for at least a decade and that we can
consider the goalposts to be set. Certainty is a critical ingredient in attracting foreign direct investment (‘FDI’)
into Ireland.

• Exemption for financial services: the exemption of certain financial services from the scope of Pillar One may
result in a benefit for Ireland given our focus on attracting financial services businesses post-Brexit. The
exemption may allow Ireland to remain competitive as a global hub for the growing financial services, funds
and insurance industries, however careful attention will need to be paid to the details of how the exemption is
implemented to achieve this.

• Substance based carve out: Another important factor will be whether the substance-based carve out under
Pillar 2 is broadened to allow a wider group of industries access to it. We would be interested in having further
discussions with you in relation to this important point.

• Smooth corporate tax receipts: implementation of Pillar Two would see Irish-headquartered MNCs collecting
“top-up taxes” under the IIR on behalf of any lower-taxed subsidiaries which may go some way towards
smoothing corporate tax receipts lost under Pillar One. This assumes that only jurisdictional blending is
permissible when calculating the effective tax rate paid. This compares to a situation whereby the IIR is not
adopted in Ireland, and the subsidiaries of an Irish-headquartered MNC are subject to denial of deductions for
costs under the UTPR (to the extent that the UTPR is adopted in the country of the subsidiary). This would
lead to administrative difficulties for taxpayers as well as preventing Ireland from participating in the taxes
generated under the UTPR.
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Challenges

Pillar One

Profile of the Irish economy and outlook to FDI

As an open economy which is reliant on foreign direct investment, Ireland is particularly predisposed to having
some of our tax base reallocated under Pillar One, simply by virtue of the profile of companies that choose to
invest here. In many cases, some of the largest MNCs who have very large operations here and have Ireland as
their EMEA headquarters, may not have their IP assets located here. Instead, the EMEA headquarters is
responsible for commercialising products in the EMEA market. We understand that under the Pillar One proposals
20-30% of the residual profit above a 10% margin (after routine functions have been remunerated) gets reallocated
to the local market. If Irish companies, by virtue of their functional profile, are not entitled to a share of that residual
profit, does the obligation to fund Amount A fall on them as the entity creating the digital nexus?

There may be a risk, therefore, that certain Irish resident entities within a global MNC’s value chain may end up
contributing significantly to the Amount A “pool” without actually deriving their profits directly from IP - this goes
against the principle of targeting Pillar One to MNCs who generate high profits from the exploitation of intangible
assets.

There will need to be clear rules identifying who pays Amount A and a system that ensures that any double tax
relief or loss allocations that reduce the overall amount payable finds its way back particularly to the paying
entities.

Lack of clarity on key aspects of the rules

A number of critical aspects of the Pillar One proposals remain unclear. Some of these are around who pays
Amount A and in what quantity, as stated above, but also how do the exclusions work in practice, how will the
revenue sourcing rules operate for different income streams, will the reallocation of income necessitate tax
authorities and dispute resolution moderators being provided with a wider range of information than was the case
before, and so forth.

Pillar Two

Rate of Pillar Two

Given the level of impact that the Pillar Two rate could have on the Irish corporate tax system and Ireland’s ability
to remain competitive, we outline the challenges relating to the rate as a standalone area for consideration.

The future of 12.5%

The key item that must be borne in mind during these discussions is that the focus of Pillar Two is on effective
rates rather than statutory rates and as such debating the future of the Irish 12.5% rate is neither possible nor
warranted. However, it is likely that the threat to Ireland’s ability to compete for FDI where there is a Pillar Two rate
of at least 15% does not lie in the additional tax that will come to be payable under the IIR or the UTPR. Rather, it
lies in the erosion of the attractiveness of the 12.5% tax rate which has for many years been the cornerstone of
Ireland's corporate tax system as we sought to compensate for the lack of the vast natural resources of our larger
neighbours. In a situation where MNCs are subject to the same minimum effective tax rate in Ireland as in other
countries, the 12.5% rate may lose some of it’s value. Some commentators have accordingly suggested that
Ireland may want to increase it’s headline corporate tax rate to match the minimum effective tax rate. Noting the
comments above that ultimately it is the effective tax rate that matters, as Ireland does not currently have the
information to fully understand how the effective rate would be calculated, changing the statutory rate would be
unlikely to be an effective policy response and may result in harming Ireland's competitive position for no reason.

It is our strong opinion that Ireland should retain the 12.5% tax rate for as many taxpayers as possible.

We appreciate that retaining the 12.5% trading rate, in a world where a global 15% minimum is agreed, means that
MNCs ultimate parent entities (‘UPEs’) may need to pay top-up taxes on behalf of Irish subsidiaries where the Irish
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profits are taxed at 15% (or lower depending on the average effective tax rates as calculated under the GloBE
rules ). Furthermore, If the MNC’s UPE resides in a jurisdiction that does not apply the IIR, then the Irish13

subsidiary may suffer a denial of deductions for payments made under the UTPR (on the assumption that Ireland
adopts the UTPR as part of the GloBE rules).

However, we believe that it would be difficult for Ireland to commit to any change in our headline rate, or indeed to
sign-up to any global agreement while there is still such uncertainty around how the effective rate in any given
jurisdiction would be calculated. We must remember that the debate is not about headline but effective rates. That
makes determining the impact even more challenging and to be able to make an informed decision it is crucial to
be able to understand what elements are to be included in the base that will be used to calculate the agreed
minimum effective rate.

Alternative solution to manage administrative complexities

It may be necessary to consider a domestic solution for large MNCs that fall within the scope of Pillar Two, to help
ease the administrative burden of facilitating the IIR and UTPR. For MNCs with global consolidated revenues
exceeding EUR 750m, and for whom it is highly likely they will be required to levy additional taxes under the IIR or
UTPR, it may be prudent to ensure a mechanism is in place to ensure that the Irish entities of an in-scope MNC
pays an effective tax rate which matches the OECD minimum rate for Pillar Two. This has benefits both from an
exchequer and taxpayer administration point of view. In the event that a simplification measure is introduced as
part of Pillar Two which allows a group to review their ETR on a jurisdictional basis, and where the minimum rate is
met, no further action should be required.

All other taxpayers, i.e. those with global consolidated revenues less than EUR 750m should continue to be able to
avail of the 12.5% tax rate. This will help Ireland to compete for start-ups and investment from smaller MNCs but it
will also protect Irish domestic businesses and SMEs from suffering as a consequence of the proposals, which
were never intended to be targeted towards them. In line with the blueprint documents, entities who are
loss-making cannot be subject to the GloBE rules.

Phasing out of the 25% non-trading rate

Currently, we have three tax rates that can apply to corporate entities - 12.5%, 25% and 33%. We have a very high
rate of tax of 33% for capital gains compared to our European peers. We also have a high 25% tax rate for
non-trading income and profits of certain property development sales (which we have previously called on the
Department to reconsider in its entirety).

We ask that the Department consider whether retaining all three of these rates, versus having a single statutory tax
rate for corporate income and gains, makes sense from a competitiveness perspective. We believe that this is all
the more relevant given the changes to transfer pricing and interest limitation rules that have been enacted through
the first BEPS project. Noting that some sources of income are viewed as being politically sensitive in this country,
it may be appropriate to retain the 25% rate for certain profits.

Other Challenges

The design of the detailed rules for the calculation of the GloBE ETR must be considered to ensure that the overall
profile of the taxpayer is captured. This includes ensuring that timing differences are adequately addressed, that
withholding taxes suffered are taken into account and that clarity is provided in terms of the treatment of R&D tax
credits.

13 “Corporation Tax - 2020 payments and 2019 returns”, Table 13, available at this link.
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3. Are there specific features in the design of the Pillar One proposals which, in your
opinion, may have particular implications for Ireland and our tax policy?

The below outlines our key concerns with respect to Pillar One and the impact it may have for Ireland our tax
policy.

Move away from the ALP towards formulary apportionment system

We have already outlined in Question 1 our concerns regarding the move away from the ALP and the move
towards a formulary apportionment approach. These comments were mainly limited to leaving behind the ALP but
it is also important to consider what the formulary apportionment system could mean in terms of increased
harmonisation of tax systems across the EU.

The EU Commission’s “Communication on Business Taxation for the 21st Century” included an action to table a
proposal for BEFIT (Business in Europe: Framework for Income Taxation), moving towards a common tax rulebook
and providing for fairer allocation of taxing rights between Member States by 2023 . We understand that the EU14

Commission sees the OECD’s proposals as a platform from which greater use of formulary apportionment can be
achieved, ultimately moving to a common tax base for the EU Member States. The Communication document
notes that BEFIT “will build on progress in the global discussions, where these concepts are already present,
through the use of a formula for the partial reallocation of profits under Pillar 1, and common rules for calculating
the tax base for the purposes of applying Pillar 2”.

The view of PwC Ireland is that greater use of formulary apportionment is not to be encouraged as it deviates too
widely from the existing transfer pricing rules that are in widespread use. Moving away from the ALP would be a
significant shift from the current norm and we would expect that it could have a very real impact on investment in
Ireland as investors are reluctant to invest based on uncharted outcomes.

Impact of Amount A on certain business models

With regard to the calculation of Amount A, it should be noted that under certain business models (i.e.
entrepreneurial/full risk distributors as well as with certain franchise models), significant risks and assets are
already located in the local market/jurisdiction. As a significant portion of the overall profits are already taxed in the
local markets, the proposed approach on Amount A is likely to be excessive and distortive for such business
models, in fact resulting in double counting of income.

Proposed Pillar One measures may also be potentially distortive as the tax outcome could ultimately unduly
influence investment behaviours associated with certain business models. For example, the proposed Amount A
calculations (absent modification for recognition of entrepreneurial distributor’s profits, whether related parties or
not) could encourage MNCs to acquire or develop their own “in house” distribution businesses and hinder and/or
eliminate the competitiveness of local independent businesses.

Impact of Pillar One on the Irish exchequer

See our response to Question 1 which details our view of the economic impact assessments carried out to date. As
noted, we believe that the original impact assessment carried out by the Department, which indicated an impact
from Pillar One of EUR 2-2.5bn, needs to be repeated in light of the recent changes to the Pillar One scope and
expanded to include the impact of Pillar Two.

We have undertaken modelling exercises with some of our clients, who are either based in Ireland or who have
Irish operations, to calculate the impact of Pillar One for their business. As a result of this modelling, the
importance of business line segmentation for Pillar One has become very clear to us and it needs to be available in

14 “Communication from the Commission to the European Parliament and the Council, Business Taxation for the
21st Century”, available via this link
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more than just exceptional circumstances. Being available is not the same as being mandatory and we believe that
an option for businesses that wish to use business line segmentation would strike the right balance between
minimising complexity and allowing businesses to accurately calculate the Amount A profits.

In addition, when we apply the revenue sourcing rules we see in certain instances that Irish entities are shouldering
a disproportionate amount of the Amount A profits which are up for reallocation to the market jurisdictions, for
example, where a bifurcated IP holding structure exists with regional IP rights sitting outside of the US in an
investment hub like Ireland. The amount of profit contributable by the Irish investment hub entity is far in excess of
20-30% in these instances (in some examples we have seen up to 70%+ of the investment hub profits becoming
available for reallocation as Amount A) and this is a serious cause for concern. While an MNC that is
headquartered in Country A and therefore regarded as a Country A MNC may claim that it is making a significant
amount of Amount A residual profits available for re-allocation, the country which is suffering the loss in revenue is
the investment hub and not Country A. Who ultimately pays (for) Amount A requires careful examination from an
Irish perspective and ultimately we need to be sure, following an updated economic impact assessment, that the
amount budgeted as the Pillar One cost is the actual cost, accounting for all types of business models.

Potential for a significant increase in disputes and impact for the Competent Authority

That disputes will increase both in volume and in complexity as a result of Pillar One can be taken as a given. This
is evidenced by the consideration that the OECD have already given to dispute prevention and resolution
mechanisms (including a panel for Amount A to encourage dispute prevention and mandatory binding dispute
resolution mechanisms), concerns still exist that the strain that Competent Authorities will come under as a result
of the rules will be immense. Taxpayers will also suffer as a result of the uncertainty that will arise from adopting
such a fundamentally different system.

Businesses with operations in certain parts of the world may not be able to fully agree between jurisdictions on
profit allocation given that some countries do not support mandatory binding dispute resolution. Continued
guidance will be needed for dispute resolution teams throughout the initial implementation stages.

The form of implementation will also have a bearing on how significantly disputes increase. It might also have a
bearing on the number of countries which become party to the dispute thus increasing the complexity of the
negotiations. Where a multilateral instrument is not adopted, and countries are given scope to implement the rules
via domestic legislation as they see fit, there are likely to be additional implementation issues and unilateral
measures being adopted. Even where the rules are generally similar, you can not be sure that there are no local
specificities.

Disputes have been increasing as a general matter in recent years, notwithstanding this latest proposal. This has
been driven in part by a mismatch in timing and substance of implementation of the changes to the international
tax system from the BEPS actions. We would ask the Department to consider whether the Irish Competent
Authority has the full suite of support that is needed to be able to handle the influx of cases that may arise as a
result of Pillar One in the medium term.

We welcome the significant investment that has been made in the Irish Competent Authority function over the last
few years and we hope that this will continue in order to ensure that Ireland is able to robustly defend Ireland's tax
base. Our clients tell us that a strong, well-resourced Competent Authority is a critical factor that is considered
when investment decisions are made. As a country which markets itself as a world class location in which to do
business, it is critically important for Ireland to ensure that we have a best in class Competent Authority. Based on
the discussions with our clients, one of the cornerstones of dealing with the increased level of uncertainty is an
efficient Advance Pricing Agreement program operated by a Competent Authority which is well recognised by their
peers. On this basis - acknowledging the successes achieved to date - we think it is essential to provide all
required support for the Competent Authority to develop the Irish APA program even further. Furthermore, given
the increased complexity of the international tax landscape it is critical the investment in resources should
continue.
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Position of digital service taxes post-introduction of Pillar One

It has been the generally-accepted position until very recently that following the implementation of Pillar One, that15

unilateral measures will be repealed by the countries that have introduced them. However, we now hear reports
that some taxes on certain digital services may not need to be repealed and may continue to exist post-Pillar One.
The chief example is the EU Digital Levy. While we expect that most DSTs will be repealed post-Pillar One, we
question to what extent ongoing digital taxes will be creditable against Amount A.

The timing around when the unilateral measures are repealed is also of importance. The OECD building blocks
suggest that unilateral measures will be repealed on implementation of the multilateral solution. However, this
comes with a number of difficulties. The chief concern for us is when is implementation deemed to have occured?
If Pillar One is to be implemented by way of a multilateral agreement, does “implementation” need a set quorum of
countries to have signed the document? Does it further depend on when the multilateral agreement comes into
force in those countries?

Pillar Two is even more complex as it is based on a common approach concept. It is almost impossible to say
when Pillar Two has been implemented, accounting for countries that will/will not adopt the GloBE rules, when they
will adopt them, does national legislation need to be in place and in effect for the overall Pillar Two rule to be
“implemented” and so forth. A much simpler solution is to have a condition that unilateral measures be repealed on
agreement of a multilateral solution (supported by agreed and signed technical rules and updated economic impact
assessments) by all members of the Inclusive Framework.

Clear guidelines will be needed around what constitutes a “relevant measure”. This has already been considered in
the guise of GILTI coexistence but further discussion around the parameters of a relevant or equivalent measure
will be needed.

Finally, we believe that there needs to be an enforceable mechanism to ensure elimination and to prevent future
introduction of relevant unilateral measures. This should be manageable from an EU perspective, on the
assumption that assurances that European unilateral measures will be repealed can be built into an EU Directive,
but it will need to be further ensured at a global level.

15

https://www.law360.com/tax-authority/articles/1413457/not-all-digital-taxes-clash-with-oecd-deal-saint-amans-says
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4. Pillar Two proposals include agreeing to adopt an Income Inclusion Rule, an
Under-Taxed Payments Rule and a Subject To Tax Rule. Are there any specific features of
introducing these rules that warrant particular attention with regard to their implications
for Ireland’s tax code and tax policy?

Clearly the biggest concern of the Pillar Two proposals relates to the proposed minimum rate. We have given our
thoughts on this above and our support of the current position that Ireland has taken with respect to Pillar Two.

As discussed above it is important for all stakeholders to be cognisant of the fact that the debate at an international
level is in relation to effective tax rates and not nominal or headlines rates. As such it is critical that the base upon
which the effective rate is based is clearly understood and takes account of certain very important factors.

We are concerned that the proposals could give rise to a number of concerns as they could lead to instances of
double taxation/ tax above the minimum rate. This would be detrimental as Ireland looks to promote further
investment in key areas. Some of the most significant areas of concern are as follows:

Priority of rules

It is important that there is clarity in relation to the priority of application of the various rules under Pillar Two. It will
also be necessary to ensure that this priority can be enforced cross jurisdiction. Furthermore it will be critical that
there is clarity on the definitions of the various rules and their constituent elements.

Timing differences

The treatment of timing differences when it comes to calculating the tax base for the GloBE rules will be very
important for most sectors. There has been some discussion already at OECD level with regards to using deferred
tax accounting to compare the minimum effective tax rate with the group’s true tax position (and not just the cash
tax paid for a particular year). It is our view that using deferred tax accounting will be necessary but it will need to
be facilitated in such a way that it doesn’t give a clunky result for the initial years. We also suspect that averaging
over a number of years would cause issues and will require further thought. Fairness to taxpayers needs to be a
key factor in this particular area.

There are a number of different areas and industries where timing differences can be significant and long term and
there is concern that the proposals do not adequately address these. A few examples are as follows:

• Timing differences can arise with respect to the treatment of amortisable assets (fixed or intangible) and the
accounting framework of the parent. Whilst the Pillar Two Blueprint includes provisions for adjustments to be
made to the GloBE ETR calculation to take account of timing differences, the design of the details of these
rules will be very important to ensure they adequately address the specific timing differences which can arise
and should also take into account the intricacies of different industry groups. This would be especially
important for high value assets and certain sectors (for example the leasing sector).

• Timing differences are a particularly significant issue for the financial services industry, for example Irish
insurance companies which are part of multinational groups are likely to use a different standard for their
statutory accounts than consolidated (usually IFRS or US GAAP). This leads to significant timing differences in
the consolidated accounts which can be long lasting as many insurance policies and investments last decades.
The carry-forward and credit mechanisms set out in the 2020 Blueprint do not adequately deal with this issue
so many insurance companies in Ireland would end up paying significant amounts of additional tax over and
above the minimum rate.
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Transitional rules on losses

As a result of the financial crises, many companies are carrying forward large historic losses. The suggestion in the
blueprint that there could be a cutoff date so that losses arising before this date would not be considered, means
that many companies would not gain any value for losses carried forward which currently are allowed full relief
under Irish domestic tax rules.

Substance based carve out

The carve out has the effect of allowing routine returns to be excluded for both labor-intensive and fixed/tangible
asset-intensive businesses. We welcome the recognition of payroll costs and tangible assets but we note the lack
of recognition for other types of businesses in this limited carve-out.

The carve out in its current form also has little benefit to capital intensive businesses, such as groups undertaking
financial services activities. To illustrate this point, financial services groups generally do not own many tangible
assets but are often required by regulators to hold capital in locations where they do business. It would appear
equitable to widen the carve out to also allow routine returns from these types of businesses to also achieve the
same treatment.

Carve-out for financial services

We note that there is to be a potential carve-out for certain sectors of the financial services industry. Given the
importance of these industries to the Irish and global economy we believe that significant consideration should be
given to the scope of such a carve-out.

Covered Taxes

We believe that it is crucial that covered taxes be defined broadly and that it captures all items of taxation and
levies that are paid by business. As such, withholding taxes, levies (e.g. bank levies in Ireland) and certain other
non corporate income taxes should be included such as covered taxes.

Complexity of the overall offering

Many commentators have noted the complexities associated with the multi-rule Pillar Two proposal. It is difficult to
understand how the rules will work together and how they will interact with the existing tax systems of all countries.
We do not, at this stage, know of any simplifications that will make a sufficient inroad into the huge administrative
burden that taxpayers and tax authorities will face. There is a sense from the OECD that Pillar Two is sufficiently
progressed to be able to insert into the tax regimes of the EU members, but implementation (either via an EU
Directive or through the common approach) seems challenging. See our response to Question 6 for further
discussion on the EU specific challenges that look set to arise on implementation of Pillar Two. Ireland should seek
safe harbors where possible and we would be happy to discuss this in further detail. See our response to Question
4 for more details on complexity of the overall two-pillar solution.
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5. Are there any specific issues which should be considered in respect to implications
for the Irish tax code arising from the GILTI, SHIELD and other US corporate tax reform
proposals, with particular reference to the significance of US MNEs in Ireland?

Changes to the US tax code are likely to have a significant impact on both US MNCs in Ireland and the broader
OECD tax reform agenda. By way of example, the publication of the US Made in America Tax Plan had the effect
of moving the Pillar Two rate from 12.5% to a purported 21% (so as to match the proposed increased GILTI rate) at
one stage in the early summer, before it landed on “at least 15%” as part of the 1 July 2021 agreement. In addition,
the proposal to move the application of the GILTI regime from a global blending system to a country by country
system (or a high tax low tax GILTI system) has had an impact on the Pillar Two blending rule, which now also
follows a jurisdictional blending model.

Given the significant level of US investment in Ireland and the investment by Irish companies in the US, any
changes in US tax legislation must be carefully monitored and considered.  While in some instances, Irish tax
legislative changes may not alter the overall impact of any US tax law changes, it is imperative that, where
appropriate, Irish tax policy adapts to continue to enhance the attractiveness of Ireland as an investment location.

As we draft this submission, it appears likely that there will be changes to the US tax system at some point this
year. However, owing to various factors at play in the US political and legislative process, at this point in time there
is no clarity on what US tax reform over the coming months may ultimately look like and indeed how much this will
align with the current OECD proposals. What does appear clear, is that to the extent that any US tax changes are
made this will likely include an increase to the US Federal corporate tax rate.  This, in turn, will lead to an increase
in the US GILTI rate as one of the levers to GILTI is the US Federal corporate tax headline rate.  From our
perspective, the rate differential between the Federal corporate tax rate and the GILTI rate is likely to be a key point
of reference from an Irish tax perspective in the context of non-US investment by US MNCs, and the impact of any
US tax changes on this differential should be closely monitored.

In addition, we are aware of proposals that could amend the US BEAT regime, including some discussions around
a "SHIELD" tax, and the US FDII regime.  All of these changes could have an impact on the attractiveness of
Ireland for both US MNCs and Irish headquartered companies as these may impact on global supply operations
and supply chains.

In the context of the above comments, we are of the view that there are two key areas where Irish tax policy should
focus:

• To the extent possible, Ireland should seek to retain the 12.5% corporate tax rate.  A competitive headline tax
rate is still very likely to be attractive with regard to non-US investment by US MNCs even in a scenario where
both the US Federal tax rate and GILTI rates increase, assuming that there is an arbitrage between the US
Federal corporate tax rate and the GILTI rate.  In addition, the brand and historic certainty around the 12.5%
rate are important from a US MNC perspective.

• Ireland should be as agile as possible when considering how it responds to any US tax changes.  Given any
US tax changes are not likely to be clear until after the current year's Finance Bill, it is important that, where
necessary, Ireland retains the ability to make any legislative changes as soon as possible (and does not wait a
full year to make any changes).
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6. Are there specific considerations of particular significance that should be taken into
account in deciding how any final agreement should be Implemented?

Global blending of effective tax rates

We note that since the publication of the Biden plans to move GILTI to a country-by-country basis, the OECD
proposal has moved away from the original plan to allow for all entities in a MNC to blend the effective tax rates
paid for comparison purposes against the Pillar Two minimum tax rate. The Department of Finance made clear
earlier this year that the preferred approach of the Irish Government is for a solution that uses a global blending16

basis rather than a jurisdictional blending basis. We agree that this is the preferred approach and is reflective of the
true position of the overall group. Given the modifications that have been recently suggested to a
country-by-country approach for GILTI, we believe that there is room for negotiation on this point at OECD IF level.

Implications that look set to arise on implementation as a result of EU law

The primary issue that looks set to arise for implementation of the rules within EU Member States concerns
restrictions that Pillar Two may apply to certain fundamental freedoms of EU citizens, chiefly the Freedom of
Establishment (‘FOE’) and Free Movement of Capital (‘FMC’).

While the fundamental freedoms can be restricted in limited circumstances - and only where the restriction is in the
public interest and proportional - there needs to be a justification for restricting the right. Both the IIR and the UTPR
seem to have elements which could be found to constitute breaches of the EU fundamental freedoms because of
their potential discriminatory nature towards non-resident taxpayers compared to resident ones and the absence of
any overriding reason of public interest which could justify such difference in treatment, taking into account the
overriding reasons traditionally accepted by the Court of Justice of the European Union (CJEU) so far. Unless a
new justification were to be created, something along the lines such as to create a level playing field in the EU, we
do not believe that the current precedent encompasses a justification for such a restriction as would arise from the
application of the GloBE rules.

A further concern arises regarding the application of the UTPR in the form of a withholding tax on interest and
royalties which would ordinarily be within the remit of the Interest and Royalties Directive. However, we note from
the EU Commission’s ‘Communication on Business Taxation for the 21st Century’ that the Interest and Royalties
Directive may be re-cast to facilitate Pillar Two and move to to ensure that the Directive’s benefits are only granted
where the payment is taxed in the destination state - whether a minimum tax rate would apply has not been
determined.

A key question that needs to be addressed is how the rules will actually be implemented. Presently, there are
suggestions that a multilateral instrument will be the implementation tool of choice regarding Pillar One. However,
we understand that the French Presidency of the EU Council, which begins on 1 January 2022, will feature an
objective to have Pillar One implemented in the EU by way of an EU Directive . As Pillar One will have a direct17

taxation bearing, it should only be possible to agree the text of an implementing Directive with the support of all EU
member states. As Pillar Two will be subject to a “common approach” we do not expect that an EU Directive will be
the proposed tool for implementation in the EU (and noting that based on the current draft of the Pillar Two building
block, approval by all member states looks unlikely). How then to ensure Member States give effect to the
principles of Pillar Two?

Timeline as proposed by the OECD

The OECD timeline for implementation is ambitious, to say the least. It aims for the Amount A rule and Pillar Two to
be in effect in 2023. Working back from 2023, this would require implementation to be underway in 2022 (including
the drafting of an MLI, domestic laws to be drafted and approved, setting up dispute controls to name a few). This

17

https://www.france24.com/en/business/20210406-imf-and-france-hail-us-push-for-a-global-minimum-corporate-tax

16 See note 5.
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puts immense pressure on the businesses, tax authorities, tax professionals, legislators, competent authorities, the
OECD institutions, the EU law-making institutions (to the extent that there is a desire to implement at least part of
the rules via an EU Directive) and all other interested stakeholders to agree and understand the rules and facilitate
the biggest change to the international tax landscape in a century.

It also multiplies the pressure to achieve significant progress at each of the OECD self-imposed milestones such
as the upcoming IF and G20 meetings in October 2021. There is enormous pressure on the various technical
committees to have enough “meat on the bones” of the building blocks by this October meeting so that follow-on
deadlines and ultimately the 2023 deadline can be met. The Competent Authority would need time to embed
additional resources (beyond 2023) to deal with the expected additional workload, most of which can be expected
to be frontloaded close to the time of implementation.

With all of this haste, the potential for ill-considered law to be drafted is huge. We therefore ask the Department to
use its voice at the OECD to call for a reasonable implementation timeline which allows enough time for all parties
to give careful consideration to the many outcomes and plan to ensure a smooth transition to whatever rules are
ultimately agreed.

Complexity of the rules

Similar to the timing point above, we also ask the Department to call attention to the level of complexity of the
two-pillar solution. We expect that the administrative cost of assessing the exposure to Pillar One and Pillar Two
will be significant, even in the event that no further tax is paid by the multinational group. Managing the application
of the proposed rules, re-configuring consolidated accounts and dealing with disputes will all draw on the time
available to in-house tax teams and their tax advisors as well as having a possible tax cost to the business. As
businesses continue to rebuild following the impact of the global pandemic, dealing with a host of new tax issues is
a burden that many could do without. Areas where compliance burdens are likely to fall on businesses include the
paying of Amount A (which could be remedied somewhat by a one-stop-shop mechanism with a nominated central
payor for the group).
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7. Are there any further considerations that should be taken into account, including in
respect to Ireland’s wider industrial policy arising from the OECD proposals?

We believe that this consultation offers an excellent opportunity to consider what Ireland’s overall industrial policy is
at this point in time and which tax policies need to be levered to support the overall objective.

From the mid-twentieth century through to the early 1990’s, Ireland’s core industrial policy was to attract
manufacturing operations which supported jobs and investment in local communities. This was a great success
because it was supported by a series of targeted tax policies that made Ireland appear attractive to large
multinational groups with (predominantly US) dollars to spend on offshore manufacturing developments. Some of
these tax policies needed to be addressed and repealed as Ireland joined the European Union (the regional
specific regimes and later the IFSC special tax rate) but on the whole they supported the development of the
country as a small but open economy which welcomed inward investment.

In the 1990’s, Ireland’s industrial and tax policies changed direction. The goal now was to target high-value
export-driven manufacturing operations such as computer hardware and pharmaceutical products. This was made
possible by the significant reduction in the headline corporate tax rate for trading profits from 32% in 1998 to 12.5%
by 2003. This rate reduction was ahead of its time and was wildly successful in attracting foreign direct investment
to the country. This investment came in the form of factories, offices, high-quality jobs and later the beginnings of
intangible asset relocations to Ireland from other countries. Importantly, this investment needed to be substantive
so that the profits generated could avail of the 12.5% tax rate.

The next key milestone came as a result of the original OECD Actions in the mid-2010’s. Again, tax played a
significant role in an industrial policy which was to attract large US and global MNCs to use Ireland as their EMEA
base. These large groups wanted to align the economic ownership of their valuable IP assets to locations where
there was substance and value driving activities. Given the important role that Ireland has traditionally played in the
supply chain of these companies, it's not surprising that Ireland was seen as a preferable location. In addition,
there has been a trend globally in the financial services industry for asset managers to align corporate substance
(historically in fund centres such as London and New York) with fund domicile, which in a European context has
been centralised in Ireland and Luxembourg. Ireland has been well positioned as a result of our proven track
record and the attractiveness of Irish fund products as a location for this investment.

Ireland’s tax policy objectives were quick to support the work of the OECD Action Plans and our corporate tax code
was substantially revised to accommodate the work of the OECD in the form of anti-hybrid legislation, changes to
our tax residency rules, changes to our TP provisions, with work ongoing in some areas such as our interest
limitation rules. While the Irish tax legislation was being revised, it remained important to Ireland’s tax policy
objectives that incentives to house, develop and exploit IP here were offered to taxpayers. Tax certainty was also a
cornerstone of our brand and reputation internationally. FDI has continued to grow year-on-year since then. As FDI
grew, so too did the Irish workforce and in turn employment / personal taxes.

As Ireland plans it’s recovery from the devastating impact of the global pandemic and prepares for significant
changes to the international tax landscape, we must now reconsider what our overall industrial policy is and how
tax policy will support that. Some suggestions are outlined below.

Seek out growth areas that will deliver high-quality jobs for Ireland

There are a number of industries and sector-specific areas that carry the potential for high-quality employment and
associated investment across the country, including:

• the green and renewables sectors;
• technology and ICT services;
• financial services including the banking, insurance and funds industries;
• biomedical devices and pharmaceutical solutions;

• professional services;
• high-value manufacturing and exporting.
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These jobs often result in associated indirect investment in supporting industries such as hospitality and retail, and
importantly they support regional employment outside of Dublin. A recent study suggests that every one
IDA-supported job (which will be generated as a result of FDI) outside of Dublin county will support three other jobs
in non-IDA supported sectors in that county.18

High-paying jobs result in higher levels of income tax and associated payroll taxes for the exchequer. Some
industries contribute a disproportionate amount of payroll taxes to the public purse. As an example, employees of
the ICT sector paid 10% of aggregated PAYE receipts in 2020 . This shows that targeting growth in key industries19

can result in a disproportionate benefit to the exchequer. Accordingly, we believe that it is areas such as ICT and
the other growth areas identified above that should be prioritised in setting our industrial policy because they
deliver the best return on investment.

Tax policies to support the growth of these opportunity areas will need to be considered on a per-industry basis and
some industries will need more incentives to grow than others. The green and renewables sector is an area where
investment by the Department in the form of incentives, tax reliefs and concessions will be needed in greater
amounts. We have already shared with you our pre-Budget submission document which details the areas that we20

feel investment is needed to grow the green economy as well as achieving our climate-change and ESG
objectives.

Immigration and payroll supports that could incentivise high-quality employment

The current Irish immigration and employment permit system is relatively progressive in terms of global
comparisons and Ireland is rated highly among the world’s top locations in terms of attracting and retaining key
talent. PwC Ireland for example has over 60 nationalities represented in its Irish offices. The current employment
permit system is predominantly driven in line with changing labour market needs with the primary focus on
sourcing skills needs from within the Irish and wider EEA labour market in the first instance. Where necessary key
skills cannot be sourced from within the local market,  the employment permits system offers a pathway to the Irish
labour market for non-EEA nationals who possess those in-demand skills. The operation of a bi-annual public
consultation in line with the government review of eligible occupations for employment permit purposes is welcome
and one that should continue to ensure that key industry stakeholder input is considered in terms of ensuring that
the system remains aligned to ever-changing labour market needs and that key skills shortages are identified and
readily adopted into employment permit policy on a real time basis.

While the Irish immigration system is relatively progressive, immigration policies in every jurisdiction, including
Ireland, are becoming more complex and difficult to navigate for a variety of reasons. The future of how we work is
changing and with that comes a transition in immigration trends and policies. Irish employers are increasingly
adopting alternative work patterns for their employees including cross-border commuter arrangements and ad-hoc
work placements. In some circumstances, immigration policy and legislation has not caught up with current global
workforce trends and this can act as a deterrent to Irish employers in attracting and retaining key talent who may
not wish to relocate to Ireland on a full time basis. Consideration should be given to a review of existing Irish
immigration and employment permit policy in conjunction with key stakeholder consultation to ensure that Ireland
has an immigration and employment permit policy that is not just fit for purpose based on current market trends,
but that is also flexible and adaptable in terms of future workforce models in order to ensure key skills gaps are
quickly and readily addressed.

The location of decision-making executives has been critical to creating substance and growth, influencing where
corporate group activity is located and leading to further activity in a country. It is imperative that our tax policies
are effective in attracting the highest calibre talent to maintain Ireland's position in the corporate tax environment. It
is vital that the Irish tax regime is not only competitive from a corporate tax perspective but must also be attractive
for decision making executives and mobile employees charged with key functions in multinational organisations.

20 See Note 1
19 “Annual Taxation Report August 2021”, available via this link

18 “Local Multipliers: IDA Supported Companies in the Irish Regions”, Gerard Brady, The Economic and Social
Review, Vol. 50, No. 2, Summer 2019, pp. 341-367, available via this link.
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These companies contribute significant amounts to the exchequer in terms of both corporation tax receipts and
PAYE taxes.

SARP continues to be critical to Ireland on a number of levels - attracting high level inward investment, supporting
existing investments and jobs and aiding the promotion of Ireland as competitive in the international landscape.
The policy objective of the Special Assignee Relief Programme (SARP) regime was to attract internationally mobile
employees to Ireland and enhance Foreign Direct Investment (FDI). Reviews of the regime to date would indicate
that SARP has been effective in achieving these objectives. As we are competing with some very competitive
offerings in other jurisdictions seeking to attract the same talent, we believe that SARP should be extended beyond
2022, and that the SARP scope, thresholds and duration of relief need to be regularly reviewed in the international
context to ensure that Ireland remains a competitive location. Whilst beneficial in its existing form, the current
regime is restrictive and should be simplified in terms of application and administration.

Another existing relief, Foreign Earning Deduction (FED) similarly should be extended and reimagined to ensure
that it supports the promotion of high-quality employment in Ireland, particularly in identified growth areas.

However, industrial policy should not be solely focused on increasing employment from large MNC employers. We
also need to ensure that Irish entrepreneurs and family businesses are supported given the huge numbers they
employ, often outside of the big cities and towns that are well-serviced by larger employers. To this end, we remind
the Department that we have published a pre-Budget submission to support private businesses and SMEs .21

Improving Ireland’s competitiveness

We believe that the changes to Irish legislation that may be driven by BEPS 2.0 presents an opportune moment for
Ireland to update its tax regime to improve competitiveness and to bring Ireland’s regime in line with EU and OECD
norms.

Seamus Coffey’s review of the Corporation Tax Code (September 2017) recommends simplifying the taxation of
foreign income as Ireland is currently an outlier. In line with Seamus Coffey’s recommendations, we would suggest
the following be considered:

1. Ireland has committed to running a public consultation on the introduction of a participation exemption for
dividends and/or branch profits and we would welcome the publication of such a consultation in the coming
months. It will be important to gather the views of all stakeholders in this regard to ensure that any changes
are appropriate for Ireland in a post BEPS/ATAD environment and help to maintain the overall
competitiveness of Ireland's tax regime versus competitor locations.

2. Ireland could also consider a reduction or abolition of stamp duty on shares not deriving their value from
Irish real estate. This would bring Ireland into line with the majority of other EU jurisdictions.

3. Ireland could also consider a relaxation of the conditions for accessing the participation exemption on
capital gains (Section 626B) such as the requirement for the investee company to be considered ‘trading’.
This would bring Ireland in line with other competitor European jurisdictions such as the Netherlands and
Luxembourg.

4. Ireland should consider undertaking a review of all tax expenditures and incentives to ensure that our
system is best placed to attract the next wave of investment in a post BEPS world. This could be used to
produce a gap analysis to compare Ireladn’s strengths and weaknesses compared to our competitor
nations.

Some further areas for consideration include:

Simplify the tax code where possible

There are references in the consultation document that the international tax framework needs to change to
accommodate changes in how business operates in today’s digitalised economy. We believe that there are aspects
of the Taxes Consolidation Act that are no longer in keeping with today’s modern economy. As an example, and
referencing our earlier point in responding to Question 2, does it continue to make sense to maintain three rates of

21 “Recovery and Renewal – supporting private business and SMEs in Budget 2022”, available via this link
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tax and is it really necessary for the trading/non-trading distinction to continue. Another example which we know is
front-of-mind is the layering of new interest limitation rules on top of our existing rules covering deductions for
interest payments. In addition, given the intention of these proposals is to remove profits shifting to so-called haven
locations, consideration should be given to whether existing anti-avoidance rules in Ireland’s tax regime can be
removed / simplified to reduce the administrative burden on taxpayers.

We regularly hear from clients that rather than new incentives to be added to the tax code, business is crying out
for simplification of the tax rules they contend with on a daily basis. We ask that a “Roadmap of Simplification” be
made a priority in the short term (and not simply as something that will be “gotten around to” once the turmoil of the
international tax landscape settles down). Business decisions as to tomorrow’s investment are being made today.
Businesses need to see that there is a plan in place to deal with the complexities inherent in our tax code.

Re-invest a portion of corporate tax receipts into the businesses that drive the economy or into measures
that will ensure Ireland’s continued attractiveness

At this point in time, it is not clear whether corporation tax receipts will be maintained at current levels. Indeed,
there has been much speculation and debate about what potentially “windfall amounts” of corporate taxes might be
used for. We continually hear from businesses that some element of corporate tax receipts, be they windfalls or
otherwise, should be reinvested in the companies that ultimately drive the economy and create employment. An
element of corporate tax receipts should be directed to a fund which allows for financial incentives for the business
community. An example might be making resources from the fund available to help businesses upgrade their
premises to make them more energy-efficient. Funds could also be used to finance incentives that will attract
young and growing businesses, which in time may pay that investment back in dividends via payroll tax.

Consider what the tax mix of the future will look like

Corporate tax now makes up one fifth of all tax receipts . However, this proportion is expected to decrease in the22

medium term, due in part to the impact of the OECD proposals but also as a result of a reduction in relative terms
over the coming years. Consideration is needed as to what the overall tax mix will look like in 5-10 years and how
corporate taxes will support the overall tax take, along with personal, consumption and indirect taxes.

It is more important than ever to be able to accurately forecast and model what Ireland’s expected corporation tax
receipts will be in the short-medium term and be able to tell the difference between what is a “windfall” receipt and
what is sustainable. In line with our earlier comments, we ask that updated economic impact assessments are
undertaken and the supporting information be made public.

22 See Note 19
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