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Finance Act 2019 sets out the 
legislative changes required to 
implement many of the Budget day 
announcements of 9 October last. 
The most significant measures are 
the extension of Transfer Pricing 
rules to non-trading transactions 
and the transposition of the anti-
hybrid rules as required by the EU 
Anti-Tax Avoidance Directive 2 
(ATAD 2).

The Act makes significant changes 
to the Irish Real Estate Funds 
(IREF) and the Real Estate 
Investment Trust (REIT) regimes. 
The Research & Development tax 
credit relief for companies has 
been enhanced and the Act 

introduces measures aimed at 
ensuring that the status quo is 
maintained in relation to certain 
corporation tax measures or reliefs 
in the event of a disorderly Brexit.

Changes to the Key Employee 
Engagement Programme (KEEP) 
have made it more flexible and 
certainty as to the future tax 
treatment of employer provided 
vehicles is now provided. The 
Stamp Duty changes announced 
on Budget day in respect of non-
residential property and ‘schemes 
of arrangement’ are included. The 
EU mandatory disclosure rules 
imposing reporting obligations on 
taxpayers and advisers are 

transposed into Irish law under the 
Act. Other housekeeping measures 
include final stage ratification 
steps to update the Dutch and 
Swiss tax treaties, targeted  
anti-avoidance measures and 
amendments to the provisions 
governing the tax appeal 
procedure.

Finance Bill 2019, which was first 
published on 15 October 2019,  
was amended in a number of 
respects prior to its enactment on 
22 December 2019. Amendments 
made to the Bill are highlighted in 
red throughout this document.
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Transfer Pricing

The majority of the key measures 
as they relate to transfer pricing 
were well flagged to taxpayers and 
key stakeholders alike via a process 
of close engagement and 
consultation with the Department of 
Finance. The measures were also 
flagged as part of the Transfer 
Pricing Feedback Statement issued 
by the Department in August. The 
consultative nature of the approach 
supports the Minister’s pledge to 
maintain stability and certainty in 
an ever evolving tax landscape. 

The primary measures introduced 
by the Finance Act as they relate to 
transfer pricing include:

• Modernising Ireland’s transfer 
pricing legislation, bringing our 
domestic regime into line with 
the 2017 OECD Guidelines.

• The extension of our transfer 
pricing rules to certain non 
trading transactions, certain 

larger capital transactions and 
previously “grandfathered” 
transactions. 

• The introduction of an enhanced 
domestic TP documentation 
regime in line with the 2017 
OECD Guidelines. 

• The inclusion of a “substance 
over form” provision which 
provides Irish Revenue with the 
ability to disregard and 
recharacterise a transaction in 
certain circumstances. 

• The extension of transfer pricing 
rules to transactions involving 
SMEs, upon execution of a 
Ministerial Order.

Incorporation of the OECD 2017 
Transfer Pricing Guidelines brings 
the substantial clarifications and 
revisions agreed in the OECD’s 
2015 BEPS Report on Actions 8-10 
Aligning Transfer Pricing Outcomes 
with Value Creation onto a 
legislative footing in Ireland, 

including the concept of DEMPE 
and the OECD’s risk allocation 
framework. 

With the extension of transfer 
pricing rules to certain non-trading 
transactions, groups are 
recommended to conduct a 
thorough review of their structures 
and identify any intercompany 
cross border non-trading 
transactions involving Irish 
companies. To the extent these 
transactions were not supported or 
priced by reference to the arm’s 
length principle in the past, the 
pricing should be reviewed in light 
of the extended rules. 

Legislation extending the updated 
transfer pricing rules to SMEs could 
be introduced subject to a 
Ministerial Commencement Order. 
In this regard, a watching brief 
should be kept by SMEs in the 
event that the Minister signals the 
execution of a Commencement 
Order. 

EU ATAD Measures: Anti-
hybrid Rules

As required by ATAD 2, the Finance 
Act introduces anti-hybrid 
legislation for payments made, or 
arising, on or after 1 January 2020. 
The anti-hybrid rules are aimed at 
preventing companies from 
benefiting from differences in the 
tax treatment of payments on 
hybrid financial instruments and on 
payments by or to hybrid entities. 
Hybrid financial instruments are 
broadly those which are treated as 
debt in one jurisdiction but equity in 
another, while a hybrid entity is 
typically viewed as opaque in one 
jurisdiction but transparent in 
another. This tax system arbitrage 
was resulting in companies 
qualifying for tax relief on payments 
which were not being taxed in the 
hands of the recipient (so-called 
Deduction No Inclusion or DNI 
situations) or in qualifying for tax 
relief in more than one jurisdiction 
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on the same payment (Double 
Deduction situations). The new 
rules will deny deductions for such 
payments or in certain 
circumstances will subject them to 
tax here. The main impact is likely 
to be on groups or investment 
structures where US shareholders 
or investors are involved because 
checking an opaque company open 
or a transparent partnership closed 
for US tax purposes can result in 
the entity being a hybrid entity. 

Domestic and International 
Large Corporates

The main legislative changes likely 
to affect domestic and international 
large corporates are those 
contained in the anti-hybrid 
legislation provisions and the 
provisions introducing transfer 
pricing to non-trading transactions 
as mentioned above. 

Specific Brexit-related changes 
aimed at maintaining the status quo 
for business and the enhancement 
of certain aspects of the Research 
and Development tax credit regime 
including its increase from a 25% 
credit to a 30% are to be 
welcomed.

As announced on Budget Day, the 
Finance Act provides for an 
increase in the dividend withholding 
tax rate to 25% in relation to 
distributions made from 1 January 
2020.

Financial Services

As for most corporates, the 
introduction of the legislation 
implementing the EU mandated 
anti-hybrid rules and the transfer 
pricing feedback statement are 
significant developments for 
financial services sector taxpayers 
too. The anti-hybrid rules are likely 
to impact large cross border 

financial services groups whilst the 
expansion of the transfer pricing 
rules, which contain provisions that 
expand the arm’s length principle to 
non-trading transactions, should 
have limited impact from a financial 
services perspective, in part thanks 
to a carve-out in respect of Section 
110 TCA 1997.

While there was a carve-out from 
the new transfer pricing measures 
for Section 110 companies (due to a 
legislative conflict that those rules 
would have created), additional 
Section 110 anti-avoidance 
provisions are being introduced in 
order to strengthen the existing 
protections in the operation of the 
securitisation regime. These 
additional anti-avoidance provisions 
will need to be considered in detail 
by all asset managers managing 
such vehicles.

Property

The Finance Act sees the extension 
of existing measures such as the 
Help To Buy Scheme and Living 
City Initiative. 

Some additional anti-avoidance 
measures in respect of Irish Real 
Estate Funds (IREFs) and Real 
Estate Investment Trusts (REITs) 
have been enacted. While the aim 
or purpose of the targeted anti-
avoidance measures is understood, 
the specific measures introduced 
and their effective date will have 
come as a surprise to the market 
and it will remain to be seen 
whether these could have a wider 
unforeseen impact to the sector. 

Whilst the rate of dividend 
withholding tax will be increased 
from 20% to 25% with effect from 1 
January 2020, importantly, this rate 
increase should not apply to IREF 
withholding tax, which should 
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remain at 20% as provided for in 
the existing IREF legislation.

Stamp Duty

Following a surprising 
announcement on Budget day, the 
Finance Act has now legislated for 
a 1% stamp duty charge where a 
scheme of arrangement involving a 
“cancellation scheme” is used to 
effect the sale of a company. No 
stamp duty would have been 
payable on such an arrangement 
prior to this amendment. The 
measure came into effect on 
Budget night.

The stamp duty rate on commercial 
property has been increased from 
6% to 7.5%. The increased rate 
applies to transactions executed on 
or after 9 October 2019. Transitional 
measures have been provided for.

Employment Taxes

Finance Act 2019 restates the 
recent budget announcements with 
no amendments to the core income 
bands or rates for either tax or USC 
only minor increases were provided 
for 2020 in the form of an increased 
Home Carers Credit (increase of 
€100 to €1,600) and Earned Income 
Credit (increase of €150 to €1,500). 
There are some welcome 
extensions to key reliefs in the form 
of the Special Assignee Relief 
Programme (SARP) and also the 
Foreign Earnings Deduction (FED). 
Timelines surrounding when the the 
0% benefit in kind rate for electric 
cars and vans will end and be 
replaced provides certainty to 
employees provided with such 
vehicles by their employers with the 
0% rate being extended to 31 
December 2022 and a new benefit 
in kind valuation for company cars 
based on kilometres travelled and 
the CO2 emission levels of the car 

then taking effect from 1 January 
2023. Benefit in kind rates for 
company vans will also increase 
from 5% to 8% of the original 
market value of the van from 1 
January 2023. Other amendments 
provide for specific reliefs or 
exemptions relating to non-
employment related payments and 
training allowances. 

Trade and Customs

The focus on climate action was a 
central theme of the Budget and 
the Finance Act reflects this. This 
has contributed to an increase of 
€6 (per tonne) in carbon tax, which 
has led to an increase in the rates 
of Mineral Oil Tax, Natural Gas 
Carbon Tax and Solid Fuel Carbon 
Tax. The Act also introduced a 
100% increase in the rate of 
electricity tax for business use.

Other key measures introduced 
include:

• Replacement of the 1% VRT 
surcharge on diesel vehicles 
with an additional charge based 
on Nitrogen Oxide (NOx) 
emissions.

• An increase in excise duty on 
cigarettes.

• A relief from betting duty and 
betting intermediary duty for 
small independent bookmakers.

• An extension to the relief from 
Alcohol Products Tax for 
microbreweries.

• An extension to the relief from 
VRT for hybrid-electric and 
plug-in hybrid-electric vehicles 
to 31 December 2020.

Value Added Tax (VAT)

The Finance Act contains limited 
amendments to VAT most of which 
were flagged in advance. The most 
significant amendment is the 
introduction of a new VAT rate of 
13.5% on food supplements with 
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effect from 1 January 2020. This 
follows a public consultation period 
and replaces Revenue’s previously 
announced intention to implement 
the 23% rate on these products.

Tax Treaty updates

On 13 June 2019, Ireland signed a 
new double taxation agreement 
(“DTA”) with the Netherlands and a 
protocol to amend the existing DTA 
and protocols with Switzerland. 
These agreements ensure that the 
existing DTAs with the Netherlands 
and Switzerland are modernised 
and reflect a number of provisions 
contained in the multilateral 
instrument agreed at OECD level. 
The agreements will enter into force 
once the relevant governments 
notify each other that all required 
formalities required by its law to 
bring the agreement into force have 
been completed. The Finance Act 
completes the formalities required 
to give the new DTA and protocol 

force of law in Ireland. It is expected 
that the provisions of the new 
Netherlands-Ireland DTA will have 
effect in the Netherlands for taxable 
years and periods beginning (and 
taxable events occuring) on or after 
1 January 2021 and in Ireland (i) as 
respects corporation tax, for 
financial years beginning on or after 
1 January 2021; (ii) as respects 
income tax, USC and CGT from 1 
January 2021.

Tax Administration and 
Revenue Powers

Minor amendments to the tax 
appeal procedures have been made 
which are designed to improve the 
appeals process, in particular the 
circumstances in which an Appeal 
Commissioner can dismiss an 
appeal. 

The Act also introduces certain 
measures to deal with the 
interaction between the Mutual 
Agreement Procedure (“MAP”) 

under Treaties and the domestic 
appeals processes. 

Relatively minor technical 
amendments are made to 
collection, recovery and repayment 
procedures.

EU Mandatory Disclosure 
Rules (DAC 6)

The Act transposes the EU 
Directive on the mandatory 
disclosure of certain cross-border 
arrangements (known as DAC6) into 
the Irish tax code. The legislation 
introduces new obligations for 
‘intermediaries’ (or the relevant 
taxpayer in certain circumstances) 
relating to the mandatory reporting 
of certain cross-border tax 
arrangements to Irish Revenue. 
DAC6 aims to strengthen 
transparency and fight against what 
is regarded as aggressive cross-
border tax planning by requiring 
individual and corporate taxpayers 
and intermediaries such as tax 

advisors, lawyers, accountants and 
financial institutions to identify and 
report very detailed information on 
a broad range of cross-border tax 
arrangements where they meet 
certain criteria, known as hallmarks 
(which are very broadly defined). 
This information will be shared 
automatically among Member 
States on a periodic basis through 
a centralised database.

Betting Duty 

In recognition of the difficulties 
experienced by small independent 
bookmakers, the Act introduces a 
relief from betting duty and betting 
intermediary duty up to a limit of 
€50,000 per calendar year. The 
relief is subject to a 
commencement order and State 
Aid approval. 
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Conclusion 

Finance Act 2019 is largely a 
product of circumstances, with the 
consequences of the changing 
international tax landscape, and the 
uncertainty associated with Brexit, 
to the fore. The Act contains a 
number of significant pieces of 
legislation (DAC 6, anti-hybrid 
legislation) that were required to 
meet Ireland’s commitments under 
EU law. It also contains a number of 
Brexit-proofing measures to ensure 
that the status quo is maintained in 
relation to certain corporation tax 
measures or reliefs in the event of a 
disorderly exit of the UK from the 
EU. Separately, changes have been 
introduced to modernise Ireland’s 
Transfer Pricing regime. All these 
changes mean that the pace of tax 
reform, which we have witnessed 
over the last number of years, has 
continued and shows no signs of 
abating.

Alongside these changes, the Act 
also includes welcome 
improvements to the operation of 
KEEP, EIIS and the R&D Tax Credits 
regime, which will be of particular 
interest to SMEs. The Irish tax 
system has an important role in 
both encouraging entrepreneurship 
and shaping Ireland’s future, and 
these changes are encouraging.

The 12.5% rate aside, change 
appears to be the only constant in 
today’s tax environment. With 
interest limitation rules on the 
horizon and the possibility of BEPS 
2.0, continued consultation with 
stakeholders is crucial, with a view 
to ensuring that our tax regime is 
not only transparent, sustainable 
and legitimate, but also 
competitive.
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External threats to the economy 
and associated policy 
considerations were the key 
drivers behind the Budget 2020 
announcements and they 
continue to make their presence 
felt as part of the Finance Act 
2019 package. Back in the 
Finance Act 2018, the key tax 
measures introduced were to 
give effect to ATAD. In 2019, a 
broader range of tax and non-tax 
policy influencers were at play. 
The primary tax changes can be 
loosely grouped together in 
terms of their response to three 
external pressure points: Brexit, 
climate action and international 
tax reform obligations. 
Notwithstanding the stated 
policy objectives of the Finance 
Act 2019 package, the proposals 
must also be viewed in the 
context of a looming general 
election. 

Brexit

The Minister for Finance announced 
on Budget Day that €1.2bn would 
be made available in response to 
Brexit via a mix of capital redirected 
from the wider budget and 
borrowing as required. The 
additional resources would be 
directed to the sectors, industries 
and taxpayers most at threat from a 
no-deal Brexit. While an analysis of 
such spending is outside the remit 
of this note, it is worthwhile to 
consider the revenue raising 
measures that will underpin these 
supports. 

The key revenue raising measures 
have been directed towards the real 
estate industry. The increase in the 
rate of non-residential stamp duty 
from 6% to 7.5% shows a 
continuing trend of taxing the 
buoyant commercial real estate 
market. A targeted move designed 
to bring schemes of arrangement 
involving a cancellation scheme 
within the charge to Stamp Duty 
was unexpected. Institutional 
investors in the real estate sector 
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will also be impacted by the 
effective restriction on interest 
deductibility where Irish property is 
held by an Irish Real Estate Fund 
(see the Property section on page 
38 for more details). 

Aside from the measures geared 
towards the property industry, the 
increase in the rate of Dividend 
Withholding Tax (“DWT”) from 20% 
to 25% was a surprise 
announcement on Budget Day and 
formed another key revenue-raising 
measure. The policy rationale put 
forward for this is to close the tax 
gap between the rate of DWT and a 
taxpayer’s marginal Income Tax 
rate which is created where 
taxpayers fail to disclose income 
from shares. 

Some welcome measures in the Act 
to assist the SME sector included 
enhancements and extensions to 
schemes such as KEEP, EIIS, 
SARP, FED and the R&D Tax Credit. 
Making Ireland as attractive as 

possible in a post-Brexit world is a 
fundamental objective of Finance 
Act 2019. Our ability to attract talent 
needs to be to the fore in this 
respect. Hence, while these 
enhancements are welcome there 
is no doubt that more needs to be 
done in the area of private business 
and entrepreneurship. For a further 
analysis of this, please see the 
Private Business section on page 
22.

Climate Action

The government has faced 
extensive pressure to tackle climate 
change from private citizens and 
international fora alike in the last 12 
months. The declaration of a 
climate emergency in Ireland, the 
electoral green wave in the EU 
elections and a realisation that we 
are not on track to meet our 2020 
climate goals has focused the 
minds of policymakers.

The cornerstone of the climate 
action measures in the Act is the 
increase in the rate of carbon tax to 
€26 p/tonne of CO2 emissions. On a 
long term basis, the Minister 
indicated that the rate of Carbon 
Tax will increase steadily to €80 p/
tonne by 2030. However, there was 
no binding legislation to this effect. 
The carbon tax increase is further 
supported by an increase in the 
VRT rate for NOx-heavy vehicles 
and an equalisation of the 
electricity tax between business 
and private consumers. The policy 
objective of these measures is to 
change behaviours and encourage 
a move towards greener energy, 
both from a personal and a 
business perspective.

International Tax Reform

Ireland continues to reform our 
corporate tax code to ensure it is 
transparent, robust and fit for 
purpose in a post-BEPS world. 

The Act introduces anti-hybrid rules 
for the first time in Ireland. These 
are complex rules designed to 
ensure structures and transactions 
which have a hybrid element 
entered into by related entities 
cross-border do not result in a 
deduction without inclusion or 
deductions in more than one 
jurisdiction. The rules have already 
been subject to extensive 
stakeholder consultation 
throughout the past 12 months and 
will be further supplemented by 
Revenue guidance in the new year. 
Careful analysis of the rules will be 
required by multinational groups to 
map out the impact on their 
organisation. These measures are 
considered in more detail in the 
anti-hybrid section on page 17.

The Act also provides for an 
extension of transfer pricing rules in 
Ireland. Transfer pricing rules have 
been in operation in Ireland since 
2010. Since 2010, international best 
practice has moved along and the 
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OECD has since issued updated 
Transfer Pricing Guidelines which 
Ireland has agreed to implement. 
We are also required to update our 
transfer pricing rules to meet the 
minimum standards under BEPS 
Actions 8-10 and 13. The updates in 
the Act have been subject to public 
consultation throughout 2019 so we 
do not expect to see significant 
changes to these as they move 
through the legislative process.

We note that the introduction of 
rules to limit interest deductions 
against corporate profits do not 
form part of the Finance Act 2019 
package. We expect that such 
measures will be introduced in 
Finance Act 2020.

Political backdrop

The measures contained in Finance 
Act 2019 must be viewed in the 
context of the current Irish political 
landscape. A general election 
draws closer and, it will be 

contested at a time of economic 
uncertainty. With this in mind, the 
Minister for Finance has crafted the 
measures so that they can achieve 
the socio-economic policy 
objectives whilst also generating 
additional receipts to support a 
potentially poorer economic 
climate. 

Factors predominantly outside of 
Ireland’s control have the greatest 
potential to upset our economic 
outlook. Accordingly, a “steady as 
she goes” approach to policy 
creation and delivery is a 
reasonable response to an 
uncertain economic forecast. 

As always, the devil will be in the 
detail and our experts will now take 
you through the Finance Act 
package in more detail.



The majority of the key measures 
as they relate to transfer pricing 
were well flagged to taxpayers 
and key stakeholders alike via a 
process of close engagement 
and consultation with the 
Department of Finance. The 
measures were also flagged as 
part of the Transfer Pricing 
Feedback Statement issued by 
the Department in August. The 
consultative nature of the 
approach supports the Minister’s 
pledge to maintain stability and 
certainty in an ever evolving tax 
landscape. 

The primary measures 
introduced by the Finance Act as 
they relate to transfer pricing 
include:

• Modernising Ireland’s 
transfer pricing legislation, 
bringing our domestic regime 
into line with the 2017 OECD 
Guidelines.

• The extension of our transfer 
pricing rules to certain non 
trading transactions, certain 
larger capital transactions 
and previously 
“grandfathered” transactions. 

• The introduction of an 
enhanced domestic TP 
documentation regime in line 
with the 2017 OECD 
Guidelines. 

• The inclusion of a “substance 
over form” provision which 
provides Irish Revenue with 
the ability to disregard and 
recharacterise a transaction 
in certain circumstances. 

• The extension of transfer 
pricing rules to transactions 
involving SMEs, upon 
execution of a Ministerial 
Order.
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Incorporation of the OECD 
2017 Transfer Pricing 
Guidelines

Ireland’s existing transfer pricing 
legislation refers to, and endorses, 
the 2010 version of the OECD 
Transfer Pricing Guidelines. In order 
to bring our domestic legislation in 
line with international best practice 
in the area, Section 835D of the 
Taxes Consolidation Act 1997, our 
basic charging provisions, will be 
updated to make reference to (1) 
2017 version of OECD Transfer 
Pricing Guidelines, (2) guidance on 
the application of the approach to 
Hard-to-Value Intangibles, and (3) 
the updated guidance on the 
application of the Transactional 
Profit Split Method. The Finance 
Act also provides for the ability to 
supplement the relevant guidelines 
referenced in Section 835D by way 
of Ministerial Order. This gives the 
Minister the ability to incorporate 

future guidelines issued by the 
OECD into our domestic legislation. 

What does this mean for me?

• The updates bring the 
substantial clarifications and 
revisions agreed in the OECD’s 
2015 BEPS Report on Actions 
8-10 Aligning Transfer pricing 
Outcomes with Value Creation 
onto a legislative footing in 
Ireland, including the concept of 
DEMPE and the OECD’s risk 
allocation framework. 

Enhanced transfer pricing 
documentation requirements

Aligned with the need to modernise 
our domestic transfer pricing rules, 
the Finance Act introduced 
enhanced TP documentation 
requirements into our domestic 
legislation. Section 835G will now 
include specific requirements to 
prepare and maintain a Master File 
and Local File in line with Chapter V 
of the 2017 OECD Transfer Pricing 
Guidelines. This formally introduces 

the OECD’s three-tiered approach 
to transfer pricing documentation 
into our legislation, with country-by-
country reporting obligations 
having already been introduced in 
Ireland in 2016.

In order to manage & mitigate the 
compliance burden, the Master File 
and Local File requirements will be 
subject to certain de minimis 
thresholds. The revenue based 
thresholds set out in the Finance 
Act are as follows:

• A Master File must be prepared 
where group revenues are €250 
million or more; and

• A Local File must be prepared 
where group revenues are €50 
million or more.

The proportionate approach to 
documentation is welcomed and 
acknowledges stakeholder 
feedback received as part of the 
public consultation process.

With regard to important deadlines 
the Finance Act specifies that, 
where the relevant revenue 
thresholds are met, transfer pricing 
documentation must be prepared no 
later than the date upon which the 
annual tax return for the chargeable 
period concerned is filed. Therefore, 
Irish companies within the scope of 
the enhanced transfer pricing 
documentation rules with a 31 
December year end will be expected 
to prepare and finalise their transfer 
pricing documentation for the 2020 
financial year by 23 September 
2021.

Documentation must be provided 
by the taxpayer within 30 days of a 
written request from Irish Revenue.

A penalty regime has also been 
introduced by the Finance Act for 
non-compliance with the transfer 
pricing documentation 
requirements. However, where the 
taxpayer prepares transfer pricing 
documentation that demonstrates a 
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reasonable effort to comply with 
the transfer pricing legislation, and 
is provided to the Revenue 
Commissioners on a timely basis 
(i.e. within 30 days of request) there 
is protection from tax geared 
penalties in the careless behaviour 
category.

What does this mean for me?

• For Irish companies that are 
part of a larger group, with 
effect from 1 January 2020, 
there will be a requirement to 
prepare mandatory transfer 
pricing documentation including 
annual Master File and Local 
File reports. These reports 
should be prepared no later 
than the date on which the tax 
return is due to be filed. 

• Full and timely compliance with 
the transfer pricing 
documentation requirements on 
a yearly basis is required in 
order to avail of penalty 
protection. 

Extending transfer pricing rules 
to certain non-trading 
transactions

As expected, Finance Act 2019 
delivers an extension of Ireland’s 
transfer pricing rules to cross 
border non-trading transactions 
and includes a new section 835E, 
which when read together with the 
updated sections 835A and 835C, 
sets out the scope of the extension.

Irish transfer pricing rules will now 
apply to taxpayers chargeable to 
income tax or corporation tax 
under Schedule D (i.e. the 12.5% 
and 25% tax rates), whereas 
previously the legislation only 
applied to profits or gains or losses 
taxable under Case I and Case II of 
Schedule D only (i.e. 12.5% tax rate 
for trading transactions). This 
signifies a broad extension of the 
transfer pricing rules, bringing a 
significant number of non-trading 
transactions within the scope of our 
legislation.
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The new rules mean that Irish 
Special Purpose Vehicles (“SPVs”) 
may fall within the scope of Irish 
transfer pricing rules to the extent 
that they engage in related party 
transactions. That said, while there 
may be additional documentation 
requirements to contend with, the 
fact that Section 110 companies 
(the regime which SPVs typically 
operate under) are already obliged 
to enter into transactions on an 
arm’s length basis means the 
formal extension of the transfer 
pricing rules contained within the 
Finance Act will therefore have a 
lessened impact on these vehicles 
in practice. The one exception to 
the existing arm’s length 
requirement relates to payments 
under profit participating loans/
notes (“PPL/Ns”) issued by 
qualifying SPVs. Helpfully, Finance 
Act 2019 is aligned with the existing 
securitisation legislation in that 
PPL/Ns are not within the scope of 

the extended transfer pricing rules, 
so as to ensure that SPVs can 
continue to meet their policy 
objectives. However, additional 
anti-avoidance provisions are being 
introduced with respect to the 
legislation under which SPVs 
operate in order to strengthen the 
existing protections against abuse 
of the regime.

The provision also extends the 
application of transfer pricing rules 
to certain domestic transactions.  
However, the extension may not 
apply in certain circumstances. In 
line with the majority of responses 
received following the public 
consultation, this acknowledges 
that fully domestic non-trading 
transactions do not pose the same 
type or level of risks posed by 
international / cross border 
transactions. 

What does this mean for me?

• Groups are recommended to 
conduct a thorough review of 
their structures and identify any 
intercompany cross border 
non-trading transactions 
involving Irish companies. To the 
extent these transactions were 
not supported or priced by 
reference to the arm’s length 
principle in the past, the pricing 
should be reviewed in light of 
the extended rules.

Extending transfer pricing rules 
to capital transactions

Finance Act 2019 also extends 
Ireland’s transfer pricing rules to 
capital transactions within the 
scope of capital gains tax or 
corporation tax on chargeable 
gains. Similar to the documentation 
requirements, a de minimis 
threshold was considered 
appropriate to capture larger 
transactions. The changes to the 

legislation are set out in Section 
835HB and state that the new 
legislation will apply to assets 
where the market value exceeds 
€25 million. Capital transactions 
below the threshold will continue to 
be subject to existing market value 
rules.

Again, the extension of the rules to 
capital transactions was signalled 
by the Department of Finance in 
their Feedback Statement. The 
purpose of the extension is to 
improve certainty in relation to the 
arm’s length valuation of capital 
assets as well as improving the 
documentation available to support 
the transactions.

What does this mean for me?

• While capital transactions have 
been subject to market value 
rules, the new legislation 
ensures that larger transactions 
are valued and documented in 
accordance with the arm’s 
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length principle, bringing an 
extra layer of compliance to 
certain transactions. 

Removal of the “grandfathering” 
exemption

The exemption which allowed 
arrangements, the terms of which 
were agreed before 1 July 2010, to 
remain outside the scope of 
Ireland’s transfer pricing rules (the 
“grandfathering exemption”) has 
been removed from the legislation 
by the Finance Act. Again, this was 
a well signaled change that was 
discussed with stakeholders as 
part of the consultation process. 

It is important to note that the new 
TP documentation requirements will 
now apply to previously 
grandfathered transactions. 

What does this mean for me?

• Given the passage of time, it is 
understood that the 
grandfathering exemption has 
relatively limited applicability, 

relied upon in limited 
circumstances (such as long 
term loans for example). As 
such, the impact of this change 
is more concentrated. 
Nonetheless, groups are 
recommended to conduct a 
careful review of their structures 
and identify previously 
“grandfathered” transactions 
and to the extent these 
transactions were not supported 
or priced by reference to the 
arm’s length principle in the 
past, the pricing should be 
reviewed and documented in 
light of the extended rules.

Future extension of TP rules to 
SMEs

Although not included in the 
Finance Act, it is worth noting that 
legislation extending the updated 
transfer pricing rules to SMEs could 
be introduced subject to a 
Ministerial Commencement Order. 
Given the uncertainty Brexit is 

bringing to the SME sector the 
Department has decided that it is 
not appropriate to introduce the 
rules at this time. The Department 
have noted that the execution of a 
Ministerial Order will be signalled in 
advance. 

If introduced, tailored transfer 
pricing documentation 
requirements for SMEs depending 
on their size can be expected, with 
a likely exemption for small 
enterprises and reduced / simplified 
requirements for medium sized 
companies.

What does this mean for me?

• Nothing for now; but a watching 
brief should be kept in the event 
the Minister signals the 
execution of a Commencement 
Order.



As required by ATAD 2, which was 
signed up to by Ireland back in 
2016, the Finance Act introduces 
anti-hybrid legislation into effect for 
payments made, or arising, on or 
after 1 January 2020.

The anti-hybrid rules are aimed at 
preventing companies from 
benefiting from differences in the 
tax treatment of payments on 
hybrid financial instruments and on 
payments by or to hybrid entities. 
Hybrid financial instruments are 

broadly those which are treated as 
debt in one jurisdiction but equity in 
another, while a hybrid entity is 
typically viewed as opaque in one 
jurisdiction but transparent in 
another. This tax system arbitrage 
was resulting in companies 
qualifying for tax relief on payments 
which were not being taxed in the 
hands of the recipient (so-called 
Deduction No Inclusion or DNI 
situations) or in qualifying for tax 
relief in more than one jurisdiction 

on the same payment (Double 
Deduction situations). The new 
rules will deny deductions for such 
payments or in certain 
circumstances will subject them to 
tax here.

The Finance Act introduces some 
important new definitions and 
concepts into Irish tax legislation. 
The DNI rules for instance do not 
apply unless the payment is made 
to an associate enterprise, which is 
defined as entities in a 25% share 
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capital ownership relationship 
(increased to 50% in certain 
circumstances), or companies that 
are included in the same 
consolidated group for financial 
account purposes or companies 
which exercise significant influence 
(defined in the Act) over the 
management of the other. Clearly 
this will cover all MNC group 
situations but could also capture 
investors into certain fund 
structures, although helpfully debt 
relationships are not included within 
the definition.

Another very important concept is 
that of “inclusion” because once 
the payment is included in the 
recipient location no deductibility 
restrictions apply. The definition of 
“inclusion” covers not just 
payments that are subject to tax in 
the overseas jurisdiction, but also 
payments to exempt foreign entities 
such as pension funds, Government 

bodies etc. Furthermore, payments 
to entities that are located in a 
jurisdiction that does not impose 
tax are treated as included 
provided that the profits or gains 
are treated as arising or accruing to 
that entity. A CFC-type charge 
imposed under the laws of another 
territory will also be treated as 
included. 

In a change introduced at 
Committee Stage payments into 
Ireland from within the same US 
check the box group can be treated 
as included by the US. However 
this is subject to an anti-avoidance 
rule where in substance there is a 
hybrid mismatch.

In situations where a payment by a 
hybrid entity or a double deduction 
arises, no restriction applies as long 
as the payment can be offset 
against “dual inclusion income”. 
This is income which is subject to 

tax in both Ireland and the 
jurisdiction where the mismatch 
situation arises. Also while imported 
mismatches, covering payments 
which fund hybrid mismatches 
outside of Ireland, can also result in 
restrictions these do not apply 
where payments are made to other 
EU Member States.

In terms of the potential impact of 
the new legislation, payments under 
hybrid financial instruments are 
unlikely to arise very often except 
on Profit Participating Note (PPN) 
payments by Section 110 
companies. These companies are 
already subject to restrictions on 
deductibility not dissimilar from the 
anti-hybrid rules, and indeed those 
Section 110 restrictions have been 
strengthened further in the Finance 
Act. The main impact therefore is 
likely to be on groups or investment 
structures where US shareholders 
or investors are involved because 

checking an opaque company open 
or a transparent partnership closed 
for US tax purposes immediately 
turns the entity into a hybrid entity. 
In such circumstances the Irish 
company has to establish either 
that the payment has been included 
in the other jurisdiction or can be 
offset against dual inclusion 
income. This will require a more 
detailed understanding of the 
foreign tax treatment than ever 
previously required.

The introduction of the Anti-Hybrid 
Rules has necessitated legislating 
for the first time the tax treatment 
of stock lending and repo 
arrangements (previously dealt with 
by way of Revenue Guidance) as 
well as the correction of 
terminology in the existing 
Investment Limited Partnership 
legislation.



Finance Act 2019 introduces a 
new Chapter 3A into Part 33 of 
the TCA 1997 which transposes 
the EU Directive on the 
mandatory disclosure of certain 
cross-border arrangements 
(known as DAC6) into the Irish 
tax code.  

The legislation introduces new 
obligations for ‘intermediaries’ 
(or the relevant taxpayer in 
certain circumstances) relating 
to the mandatory reporting of 
certain cross-border tax 
arrangements to Irish Revenue. 

DAC6 aims to strengthen 
transparency and fight against 
what is regarded as aggressive 
cross-border tax planning. It 
requires individual and corporate 
taxpayers and intermediaries 
such as tax advisors, lawyers, 
accountants and financial 
institutions to identify and report 
very detailed information on a 
broad range of cross-border tax 
arrangements where they meet 
certain criteria, known as 
hallmarks (which are very 
broadly defined). This 
information will be shared 

automatically among Member 
States on a periodic basis 
through a centralised database.

While the Finance Act has 
aligned the domestic rules very 
closely to DAC6, transposing 
certain definitions from EU 
Directives and referencing other 
meanings set out in DAC6, 
welcomingly it provides some 
additional clarity by leveraging 
the definitions contained in 
existing domestic legislation 
relating to the meaning of ‘tax 
advantage’ and ‘arrangement’. 
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The Act also sets out the 
penalties (discussed below) for 
non-compliance with any of the 
obligations within the reporting 
regime.

Reportable Arrangements
The new rules relate to ‘cross-
border arrangements’. Wholly 
domestic arrangements are not 
therefore within scope. 

The provisions encompass taxes of 
any kind levied by, or on behalf of, a 
Member State with the exception of 
VAT, customs duties and EU excise 
duties (as these are covered by 
other EU legislation on 
administrative cooperation between 
Member States).

A ‘cross-border arrangement’ is 
broadly an arrangement or a series 
of arrangements concerning either 
(a) more than one EU Member State 
or (b) an EU Member State and a 
third country (ie. a non-EU Member 
State). 

To be reportable, the arrangement 
must contain at least one of the 16 
hallmarks which are listed in Annex 
IV of DAC6. The new provisions 
reference Annex IV rather than 
listing all the hallmarks. These 
hallmarks are broadly defined and 
can capture a wide range of 
transactions including: 

• transfers of certain assets, 
functions or risks between 
associated enterprises, 

• arrangements involving 
deductible cross-border 
payments between associated 
enterprises where the payment 
is, for any one of a list of 
reasons, not fully taxable where 
received, and

• arrangements that may 
undermine reporting obligations 
on the automatic exchange of 
financial account information. 

A ‘main benefit test’ applies to 
several of the hallmarks, meaning 

that the hallmark makes the 
arrangement reportable only if it 
can be established that ‘the main 
benefit or one of the main benefits 
which, having regard to all relevant 
facts and circumstances, a person 
may reasonably expect to derive 
from an arrangement is the 
obtaining of a tax advantage’.

Reporting Responsibilities

Primary responsibility for reporting 
arrangements under the new rules 
rests with ‘intermediaries’.

An ‘intermediary’ is any person that 
designs, markets, organises, makes 
available for implementation or who 
manages the implementation of a 
reportable cross-border 
arrangement. It can also include 
any person who provides aid or 
assistance in connection with any 
of these activities. 

However, the reporting obligation 
falls onto the taxpayer concerned in 

certain circumstances, including 
where:

• the arrangements are devised 
in-house and no external 
advisors are involved,

• any ‘intermediary’ involved is 
based outside of the EU, or

• any EU-based intermediary is 
entitled to waive their obligation 
to report on the grounds of legal 
professional privilege.

Timelines for Reporting

The Directive entered into force on 
25 June 2018 and its provisions 
apply from 1 July 2020. Under 
transitional measures covering the 
interim period, arrangements for 
which the first implementation step 
took place between 25 June 2018 
and 30 June 2020 must be reported 
to Irish Revenue by 31 August 
2020.

From 1 July 2020, the timeframe for 
reporting is very narrow. 
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Arrangements must be reported 
within 30 days beginning on the 
earlier of the day after:

1. the arrangement is made 
available for implementation;

2. the arrangement is ready for 
implementation; or 

3. the first step of implementation 
has been made.

Under the provisions, Revenue will 
assign a reference number to a 
reportable cross-border 
arrangement. The intermediary 
must notify the taxpayer and any 
other intermediaries of this 
reference number within a five day 
timeframe. There are also 
requirements for taxpayers to share 
reference numbers with other 
taxpayers involved in the same 
reportable cross-border 
arrangement. 

The taxpayer must disclose the 
reference number assigned to the 
arrangement on their tax return for 

any chargeable period in which 
they entered into the arrangement 
or obtained/sought to obtain a tax 
advantage from the arrangement.

Penalties for non-compliance

Penalties of up to €500 per day 
apply where an intermediary or a 
taxpayer (where relevant) fails to file 
the required information on a 
reportable cross border 
arrangement within the 30 day 
timeframe set out above. The 
amount of any such penalty is 
required to be determined by the 
courts having regard to, in the case 
of an intermediary, their fee or likely 
fee in connection with the 
arrangement and, in all other cases, 
the amount of any tax advantage 
gained or sought from the 
arrangement.

A penalty of up to €500 per day 
also applies where an intermediary 
does not comply with the five day 
window to notify each relevant 

taxpayer and, as appropriate, any 
other intermediary of the reference 
number assigned to an 
arrangement by Revenue.

A penalty not exceeding €4,000 
applies in certain other 
circumstances, where an 
intermediary or a taxpayer (where 
relevant) fails to file the required 
information on a reportable cross 
border arrangement that is covered 
under the transitional measures by 
the 31 August 2020 deadline.

A penalty of up to €5,000 applies in 
the case of a failure by a taxpayer 
to comply with the obligation to 
disclose the reference number 
assigned to an arrangement in a 
relevant tax return and a penalty of 
up to €4,000 can apply where a 
taxpayer fails to share a reference 
number with another taxpayer 
involved in the same reportable 
cross-border arrangement. 

Revenue Guidance

Considerable uncertainty exists 
with regard to the correct 
application and interpretation of the 
rules, particularly in relation to the 
scope of certain hallmarks and 
definitions.

Consequently, the content of the 
guidance notes that Irish Revenue 
are expected to issue in the first 
quarter of 2020 will be a very 
important aid to interpreting and 
applying the rules in an Irish 
context. In the meantime, given that 
DAC6 will now be on a statutory 
footing and have effect from 25 
June 2018, it is important that all 
relevant transactions are assessed 
and documented by reference to 
the wording contained within the 
Finance Act. This will be a very 
significant exercise for 
intermediaries and taxpayers alike.
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Private
Business /
Individuals

Whilst the Irish tax system has 
been very successful in 
supporting the overall economy 
through the encouragement of 
Foreign Direct Investment it is 
also important that the tax code 
supports the “home-grown” Irish 
business sector. This year’s 
Finance Act sees the 
introduction of a number of 
positive measures which are 
further discussed below. It is 
however a little disappointing 
that the Act does not address 
some of the core concerns and 
challenges that we are seeing in 
practice in the areas of business 
succession and ownership 
transition. In that regard, it would 
have been great to see 
enhancements in the areas of 
Retirement Relief, Business 
Property Relief and Entrepreneur 
Relief and also a relaxation of 
the provisions introduced in 
recent years that impose income 
tax rather than capital gains tax 
treatment when owners exit a 
business.

Relief for Investment in 
Corporate Trades

The Employment Investment 
Incentive (EII), the Start-Up Capital 
Incentive (SCI) and the Start-Up 
Relief for Entrepreneurs (SURE) 
schemes are a suite of measures 
that enable individuals claim 
income tax relief when they are 
subscribing for shares in qualifying 
SMEs. The Act legislates for the 
changes flagged in the Minister’s 
most recent Budget speech as 
follows:-

• The abolition of the phased 
basis for claiming tax relief 
which means that an individual 
paying the marginal rate of 
income tax can claim 40% tax 
relief in the year in which the 
investment is made. This 
measure applies to shares 
issued after 8 October 2019. 
Individuals who made EII or SCI 
investments before that date will 
however continue to be subject 
to the old provisions where 30% 
relief was available in year 1 and 
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10% in year 4, subject to certain 
conditions.

• The increase of the annual 
investor limit from €150k to 
€250k which will take effect 
from 1 January 2020.

• The introduction of a higher 
investor limit of €500k for those 
who invest for a minimum 
period of 7 years. It will be 
interesting to see the take-up on 
this because an individual can 
now invest €500k in aggregate 
over a two-year period and can 
exit after only five years under 
the existing rules. It therefore 
seems to be targeted at high 
income individuals who make 
sizeable long-term equity 
investments. 

The table below sets out a summary of the EII and SCI schemes and compares the rules that apply to 2019 and 
2020 investments.

Comparison of Schemes  2019 Investments 2020 Investments

Relief Rate Phased (30% and 10%) for investments up to 8 
October 2019 and upfront (40%) for investments 
after that date.

Upfront (40%)

Eligible Shares All classes of new “Shares” and may carry 
preferential rights to dividends, assets on a 
winding up and be redeemable

Same as for 2019

Eligible to Claim Relief Spend min. of 30% of amount raised on a 
qualifying purpose

Same as for 2019

Company Limit €5m p.a. subject to €15m lifetime cap for EII. SCI 
subject to a €500k lifetime cap.

Same as for 2019

Investor Limit
• 4 year holding period
• 7 year holding period

 
€150k p.a.
N/A

 
€250k p.a.
€500k p.a.

Qualifying companies Micro, small and medium sized enterprises apart 
from those carrying on excluded trades in the 
case of EII. SCI only available to Micro enterprises

Same as for 2019

Approval process Self-certify

“Statement of Qualification”

Same as for 2019

Minimum holding period 4 years 4 years or (7 years if 
investor avails of the new 
€500k limit) 

Capital Gains Normal rules but capital losses are restricted Same as for 2019

End date 31 December 2021 Same as for 2019
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The legislation also allows for EII 
investments to be made via 
designated funds which broadly 
allows investors spread their 
investment across a number of 
qualifying companies. With effect 
from 1 January 2020, the relief is 
only available for the year of 
assessment in which the 
investment is made by the 
individual into the designated fund. 

The SURE incentive broadly 
benefits founders in circumstances 
where they leave PAYE employment 
to set up their own company. It 
operates by allowing them to 
shelter income earned during any of 
the previous 6 years by the amount 
invested (capped at €100,000 p.a.) 
in new shares. No changes to the 
SURE tax regime were announced 
as full upfront tax relief at the 
individual’s marginal rate of tax has 
always been available.

The Act also includes a number of 
technical measures to correct some 

of the drafting errors that arose in 
the context of the substantial 
overhaul of the legislation last year. 

Research and Development 
- Micro and Small Companies

The Act provides some welcome 
amendments to the R&D regime in 
its application for micro and small 
sized companies. These 
amendments apply to companies 
with fewer than 50 employees and 
an annual turnover and/or balance 
sheet not exceeding €10m. 

The changes include an increase in 
the R&D tax credit rate that applies 
to qualifying R&D expenditure from 
25% to 30%. In addition to this, the 
provisions provide more flexibility 
for these companies in calculating 
the limit on the amount of the R&D 
tax credit that can be monetised. 
The provisions allow micro and 
small sized companies to calculate 
the monetisation limit by reference 
to twice the amount of the payroll 

tax liability they have incurred in the 
period. This will be of particular 
help to companies that have been 
restricted in how much they can 
monetise based on the current 
limits and will no doubt provide an 
additional cash flow benefit. 

The final key amendment for micro 
and small sized companies is the 
ability to claim an R&D tax credit in 
an accounting period where they 
have not yet commenced to trade. 
Under the provisions, companies in 
that pre-trading scenario can offset 
the credit against the corporation 
tax liability of the company for that 
accounting period, and where there 
is an excess credit, this can then be 
set against any payroll taxes and 
VAT liabilities of the company. Once 
again this will facilitate cash refunds 
for the company by being able to 
monetise the credit in this pre-
trading phase. 

It is worth noting, however, that 
these provisions that are aimed at 

micro and small sized companies 
are subject to a commencement 
order to be made by the Minister for 
Finance pending State aid approval. 
Other wider amendments to the 
R&D tax credit regime included 
within the Finance Act are 
discussed in the Domestic and 
International Large Corporates 
section of this document. 

Key Employee Engagement 
Programme (KEEP) 

The Key Employee Engagement 
Programme (KEEP) is a tax efficient 
share option plan which was 
introduced with effect from 1 
January 2018 and broadly applies 
to unquoted trading companies that 
are incorporated in an EEA State 
and are Irish resident (or resident in 
the EEA but carry on a business in 
Ireland through a branch or 
agency). The scheme provides an 
exemption from income tax, PRSI 
and USC on any gain realised on 
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exercise of a qualifying option and 
instead the gain will be subject to 
CGT on a disposal of the shares.

The Finance Act has introduced a 
number of welcome amendments 
as follows:-

1. Extension of the relief to 
companies who operate through 
certain group structures,

2. Provisions to allow part time 
employees to qualify for relief 
and facilitate employees to 
move between group 
companies, and

3. Extension of relief to existing 
shares as well as new shares

In relation to the first amendment, a 
qualifying share option has been 
extended to include options 
granted in a qualifying holding 
company of a qualifying group.

The definition of a qualifying group 
includes only a qualifying holding 
company, its qualifying subsidiary 

or subsidiaries and its relevant 
subsidiary or subsidiaries. 

The qualifying group (excluding the 
holding company) must be wholly 
or mainly carrying on a qualifying 
trade, must have at least one 
qualifying subsidiary and all of the 
companies in the group must be 
unquoted.

The definition of a qualifying 
holding company is a company:

a. which is not controlled either 
directly or indirectly by another 
company,

b. which does not carry on a trade 
or trades; and

c. whose business consists wholly 
or mainly of the holding of 
shares only in (and no other 
companies) its qualifying 
subsidiary or subsidiaries and 
any relevant subsidiary or 
subsidiaries.

A qualifying subsidiary means a 
company where a qualifying holding 

company directly owns more than 
50% of the ordinary share capital 
and a relevant subsidiary is a 
company whereby more than 50% 
of the ordinary share capital is 
indirectly owned by the qualifying 
holding company. A relevant 
subsidiary cannot be regarded as a 
qualifying subsidiary.

These Finance Act changes are 
much needed to make KEEP more 
relevant for growing Irish 
businesses as previously group 
structures with more than one 
subsidiary were not catered for 
within this section of legislation. 
However, once again the legislation 
seems to have been unduly 
complicated by adding many 
conditions which could continue to 
make it difficult for SMEs to qualify 
for the relief. The definitions 
included do not seem to cater for 
scenarios that are often seen in 
practice, for example, where the 
parent company in a group is a 
trading company with multiple 

subsidiaries or where a holding 
company holds cash or undertakes 
certain activities. It is unclear 
whether these changes will be 
flexible enough to cater for the 
various group structures which are 
seen in the Irish market.

The amendments within the 
Finance Act also include changes 
to the definition of a “qualifying 
individual” to allow for part time 
employees/flexible working 
arrangements and the movement of 
employees between group 
companies. The definition of a 
qualifying individual has been 
amended to include an individual 
who is required to work at least 20 
hours per week or who devotes not 
less than 75% of their working time 
for a qualifying company or a 
qualifying company within a 
qualifying group. This change has 
opened up the scheme to a number 
of employees who may previously 
not have qualified on the basis that 
they were not “full time employees” 
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and also facilitates the possibility of 
an employee moving between 
qualifying companies within a 
group.

Finally the Finance Act has 
removed the requirement for the 
shares to be newly issued shares 
which carry no future or preferential 
right to assets on a winding up or 
dividends. The scheme now offers 
the opportunity for options to be 
granted over existing shares as well 
as new shares which is a welcome 
amendment which further enhances 
the flexibility of the scheme.

Since the introduction of KEEP 
there has been a very limited 
uptake of the scheme due to the 
restrictive nature of the various 
conditions. The amendments 
contained in the Finance Act are 
certainly a step in the right direction 
to resolving some of the issues 
which have severely limited the 
ability for companies to qualify for 
the scheme. It is hoped that these 

changes will encourage more 
companies to grant options under 
the scheme and avail of the relief, 
however, some further 
enhancements will be required in 
order for the scheme to reach its 
full potential. These changes are 
subject to a commencement order 
by the Minister for Finance.

Capital Acquisitions Tax – 
Group thresholds

The Act gives effect to the Budget 
announcement to increase the 
Group A tax-free threshold from 
€320,000 to €335,000 which 
applies to gifts and inheritances 
taken on or after 9 October 2019. 
Also included in the Act is a 
technical amendment to ensure, in 
the case of an inheritance, that the 
Dwelling House Exemption is only 
available in respect of a single 
residential property. Provisions to 
facilitate the development of an 

eProbate system were also 
included.

Agri-Sector

The only change on agri matters is 
the extension of the deadline from 
31 December 2019 to 31 December 
2022 by which the first transaction 
(i.e. the sale, purchase or exchange 
of land) in a farm restructuring plan 
must take place in order for the 
capital gains tax relieving provision 
to apply.
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While the Finance Act has 
introduced several amendments 
to the corporation and capital 
gains tax provisions in the Taxes 
Consolidation Act, the main 
provisions likely affecting 
domestic and international large 
corporates include the 
introduction of Anti-Hybrid 
legislation together with the 
amendments to the Transfer 
Pricing provisions. Further 
technical details can be found on 
these provisions in the Anti-
Hybrid and Transfer Pricing 
sections of this document on 
page 12.

Specific Brexit related changes, 
the expansion of certain aspects 
of the Research and 
Development tax credit regime 
and other relevant changes to 
Domestic and International 
Large Corporates are included in 
the Finance Act are outlined 
below.

Brexit related changes

There have been some Brexit 
related amendments included in the 
Finance Act which were notably 
absent in the ‘Brexit Omnibus Act’ 
(the Withdrawal of the United 
Kingdom from the EU 
(Consequential Provisions) Act 
2019). 

Certain provisions were introduced 
in the Brexit Omnibus Act which, 
extended certain definitions to 
include references to the United 
Kingdom (in the event of a no-deal 
Brexit). However, certain provisions 
were not included in the Brexit 
Omnibus Act, and absent any 
changes, would have had far 
reaching impact for both Irish and 
International Large corporates with 
UK operations.

PwC had engaged with Revenue 
and the Department of Finance 
through TALC for some of these 
amendments. As a result of this 
engagement, we are very pleased 
to see that certain gaps to the 
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Brexit Omnibus Act have been 
addressed.

The aim of these amendments in 
the Finance Act is to ensure that 
the status quo is maintained in 
relation to certain corporate tax 
measures or reliefs in the event of a 
‘No Deal’ Brexit of the UK from the 
EU.

Section 22 - Amendment of 
Section 130, matters to be 
treated as distributions

Section 22 amends subsections 
(2B) and (3)(d) of Section 130 of the 
Taxes Consolidation Act 1997. 

Particularly relevant to Irish and 
International Large Corporates are 
those changes introduced under 
Section 130 (2B).

The gap in the Brexit Omnibus Act 
relates to non-trade related interest 
(not eligible for the Section 452 TCA 
1997 election) for example s247 
interest as a charge. 

Section (2B) is being amended to 
include the UK as a qualifying 
territory to whom an interest 
payment is made for the purposes 
of section 130(2)(d)(iv). 

Section 130 (2)(d)(iv) recharacterized 
interest as a distribution in certain 
circumstances. Section 130(2B) 
provides an exception from this 
treatment where the payment is to 
a company which is resident in 
another EU Member State. This 
amendment to (2B) will maintain 
this treatment for companies that 
are tax resident in the United 
Kingdom.

A further change is being made 
under Section 130(3)(d) which will 
extend the existing treatment to 
Irish subsidiaries of UK resident 
companies (in the event of a 
disorderly exit of the UK from the 
EU).

These provisions applies from the 
day that the Brexit Omnibus Act 
2019 comes into operation. 

Section 35 - Amendment of 
section 616 of Principal Act 
(groups of companies: 
interpretation)

Following the Finance Act 2017 
amendments, the definition of 
groups of companies for the 
purposes of Section 617 (transfer of 
assets) and Section 623 (company 
ceasing to be a member of group) 
can include a company that is 
resident in any country with which 
Ireland has concluded a Double 
Taxation Agreement. However, the 
Finance Act 2017 amendments do 
not apply to Section 616.

Section 616 defines a group of 
companies for the purposes of 
many provisions that deal with the 
taxation of chargeable gains. 
Broadly, the provisions provide that 
a principal company and all its 
effective 75% subsidiaries form a 
group. The reference to company 
within that section is limited to a 
company that is tax resident in a 

relevant Member State. In the event 
of Brexit, UK companies may cease 
to be tax resident in a relevant 
Member State and will thus cease 
to be part of a group of companies 
under Section 616.

Finance Act 2019 now provides for 
an amendment to the meaning of a 
company under Section 616 to 
include a company that is tax 
resident in the UK. As a result, the 
reliefs for capital gains tax can 
continue to apply to UK tax resident 
companies in the event of Brexit.
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Other amendments relevant 
to domestic and international 
large corporates 

Section 24 - Changes to 
Research and Development 
credit

There have been some changes 
made to the Research and 
Development Credit regime in 
Ireland.

Specifically some changes relate to 
Small and Medium size enterprises 
which are covered in the Private 
Business section on page 22.

However as announced in the 
Budget, the key positive 
amendment for all companies is the 
increase in the limit of the amount 
of payments to Universities and 
Institutes of Education for R&D 
services that can qualify for the 
R&D tax credit. The limit is 
increased from 5% to 15% of the 
entity’s own internal qualifying R&D 
expenditure incurred in an 

accounting period. The aim of this 
provision is to increase interaction 
between industry and the third level 
education sector in undertaking 
R&D activities. 

The Act introduces a time limit for 
when a notification needs to be 
made to subcontractor to notify 
them that the company is claiming 
the R&D tax credit on the payment 
to them and that they are thereby 
precluded from claiming on the 
R&D tax credit on the same activity. 
The Act provides that this 
notification must be made in 
advance of or on the date of the 
payment to the subcontractor. 
Companies will need to ensure that 
these notifications are made in 
writing to the subcontractors by this 
timeline in order to be in a position 
to include the payments in their 
R&D tax credit claim. 

The Act also legislates for a gap in 
the R&D legislation relating to 
grants from the European Union 

and non EU states or bodies. The 
gap allowed companies to claim the 
R&D tax credit on costs for which 
companies had received EU grant 
funding such as Horizon 2020 or 
grant funding from non EU States 
or bodies (only costs covered by 
grants from the State and EU 
Member States were precluded 
from being claimed). The 
amendment in the Act ensures that 
expenditure covered by grant 
funding whether that be grant 
funding from the State, EU Member 
States, the EU or non EU States 
cannot be included in R&D tax 
credit claims. The foregoing 
amendments apply to accounting 
periods beginning on or after the 
date of passing of the Finance Act 
(22 December 2019). In addition to 
the foregoing, the Act also makes a 
number of technical amendments 
to the R&D tax credit legislation 
including an alignment of the 
penalty regime applying to R&D tax 
credit over-claims (the same 

penalty regime that applies to other 
credit overclaims now applies to 
R&D tax credit over-claims) and it 
clarifies that where a monetised 
R&D claim amount is clawed back, 
a loss or other credit cannot be 
used to shelter the clawback.

Section 18 - Emissions-Based 
Limited on Capital Allowances 
and Expenses for Certain Road 
Vehicles 

The Finance Act introduces 
amendments to the current regime 
of tax relief for expenditure incurred 
on business cars. Of particular note 
is the fact that the CO2 emissions 
thresholds which govern the level of 
expenditure on business cars that 
can qualify for tax relief are being 
adjusted downwards. The 
amendment applies for expenditure 
incurred on or after 1 January 2021. 
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Section 19 - Amendment of 
section 81 of Principal Act 
(general rule as to deductions)

The Finance Act provides for a 
technical amendment such that 
taxes on income are not deductible 
in computing the amount of profits 
or gains chargeable to tax under 
Case I or II of Schedule D. The 
amendment is to clarify in 
legislation Revenue’s current view 
that taxes on income are not 
deductible under Section 81.

A number of companies have 
claimed deduction for taxes on 
income under Section 81 on the 
basis that the expense was incurred 
wholly and exclusively for the 
purposes of the trade. This matter 
has been the subject of a number 
of cases before the Tax Appeals 
Commission in recent years with 
success for both the Taxpayer and 
Revenue. This change puts on a 
legislative footing going forward 
that a deduction for taxes on 

income is not available under 
Section 81. Companies that have 
historically claimed a deduction in 
this manner should review the 
impact of this change in law.

An amendment is made in respect 
of the approach to the deduction 
available for doubtful debts. The 
amendment is made to bring the 
legislation in line with developments 
in accounting practice such that the 
deduction shall follow the 
accounting treatment.

Section 20 - Amendment of 
Schedule 4 to the Principal Act 
(Exemption of specified non-
commercial state sponsored 
bodies from certain tax 
provisions)

Section 20 of the Finance Act 
expands the definition for certain 
specified non-commercial state 
sponsored bodies. 

Section 227 TCA 1997 provides 
relief to those bodies listed under 
Schedule 4 TCA 1997. 

That section provides for an 
exemption from certain tax 
provisions - in particular, it exempts 
certain income arising to those 
bodies listed under Schedule 4 (e.g. 
certain non-profit making bodies) 
from income tax and corporation 
tax which would otherwise be 
chargeable to tax under Cases III, 
IV and V of Schedule D. 

The definition has been extended 
by the Finance Act to include 
Children’s Health Ireland, Enterprise 
Ireland and the National Oil 
Reserves Agency DAC in the list.

Section 23 - Amendment of Part 
6 of Principal Act (distributions 
and dividend withholding tax)

As announced on Budget Day, the 
Finance Act provides for an 
increase in the dividend withholding 
tax rate to 25% (from 20%) in 
relation to distributions made on or 
after 1 January 2020.
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Additional information gathering 
requirements are imposed prior to 
the payment of a dividend with 
effect from 1 January 2021.  The 
ultimate payer (i.e. a company, 
authorised withholding agent, 
qualifying intermediary or other 
person) must take all reasonable 
steps to obtain a ‘tax reference 
number’ of the recipient of the 
dividend.

Section 36 - Amendment of 
section 621 of Principal Act 
(depreciatory transactions in 
group)

Anti-avoidance provisions are in 
place to prevent the artificial 
manufacture of capital losses within 
a group of companies. This could 
arise where a company transfers an 
asset at undervalue to another 
group company and the transferor 
company is subsequently disposed 
of at a loss. Where the value of the 
shares of a company has been 
materially reduced by such 
depreciatory transactions, then any 

loss claimed in respect of the 
disposal of such shares is 
disallowed to the extent that is just 
and reasonable having regard to 
the depreciatory transactions 
concerned.

Where a reduction is made in an 
allowable loss, any chargeable gain 
accruing on the disposal of shares 
of any other company which was 
party to the depreciatory 
transaction shall be reduced. That 
reduction was made to such extent 
as appears just and reasonable to 
the inspector, or an appeal to the 
Appeal Commissioners, or to a 
judge on a rehearing of the Circuit 
Judge. The Finance Act provides 
that the calculation of a gain on a 
share disposal is now put on a self 
assessment basis instead of being 
determined by the inspector, in the 
first instance, or by the Appeal 
Commissioners on appeal. 

Section 72 - Amendment of 
Schedule 24A 

Two changes have been introduced 
to Schedule 24A TCA 1997. Section 
72 of the Finance Act extends the 
list of Double Tax Agreements 
(‘DTA’) entered into by Ireland to 
include the new DTA entered into 
with the Kingdom of the 
Netherlands. It also extends the list 
to include a Protocol, to update the 
existing DTA, with the Swiss 
Confederation. These amendments 
to Schedule 24A will come into 
effect from the date of passing of 
the Finance Act and they are the 
final hurdle in the legislative and 
ratification procedures necessary 
to ensure that these agreements 
will have the force of law.

Section 16 - Deduction for 
Pension Contributions - Mergers 
/ Reconstructions

The Finance Act amends Section 
774(6) TCA 1997 to introduce into 
legislation updates made to the Tax 

and Duty Pension Manual in August 
2019. Typically, employers are only 
entitled to a corporation tax 
deduction for pension contributions 
in respect of their own employees. 
In the case of a merger, division, 
joint venture, reconstruction or 
amalgamation the issue could arise 
as to whether contributions are 
being made in respect of 
employer’s own employees.

In line with the changes to the 
Manual, this section confirms that a 
corporation tax deduction is 
available for employer pension 
contributions once the 
contributions are paid under the 
terms of a legally binding 
agreement between the parties to 
the merger, reconstruction etc.



Finance Act 2019 contains a 
number of amendments that will 
have a considerable impact on the 
Financial Services (“FS”) sector. 
Following Minister Donohue’s 
Budget 2020 speech, the areas 
which corporate taxpayers were 
keeping a keen eye on were in 
relation to the introduction of the 
EU mandated anti-hybrid rules and 
the legislative impact of the transfer 
pricing feedback statement. The 
technical detail of both these areas 
of reform can be found in the 
Anti-hybrid and Transfer Pricing 
sections of this document.

The anti hybrid rules introduce a 
number of new and complex 
concepts to Irish tax legislature 
which are likely to impact large 
cross border FS groups. The 
expansion of the transfer pricing 
rules, which contain provisions that 
expand the arm’s length principle to 
non-trading transactions, should 
have limited impact from an FS 
perspective, in part thanks to these 
rules not being extended to 
regulated funds or to profit 

participating loans issued by 
Section 110 companies.

While there was a carve-out for 
Section 110, and specifically the 
profit participating note, from the 
new transfer pricing rules (due to a 
legislative conflict that those rules 
would have created), additional 
Section 110 anti-avoidance 
provisions are being introduced in 
order to strengthen the existing 
protections included in the 
securitisation regime. These 
additional anti-avoidance provisions 
will need to be considered in detail 
by all asset managers managing 
such vehicles.

Anti-hybrid rules

After a considerable consultative 
process, the Act introduces anti-
hybrid rules into Irish tax legislation 
with effect from 1 January 2020. As 
is noted elsewhere in this 
document, this reform was required 
to be introduced by Ireland to 
comply with the EU’s anti-tax 
avoidance directive (specifically, 
ATAD 2), and the rules are aimed at 
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preventing companies from 
benefiting from differences in the 
tax treatment of payments on 
hybrid financial instruments and on 
payments by or to hybrid entities. 

In terms of the potential impact of 
this new legislation on the FS 
sector, the measures which apply 
to payments under hybrid financial 
instruments are likely to have 
limited application in practice, the 
one exception being payments 
under profit participating loans/
notes (“PPL/Ns”) typically made by 
Section 110 companies. These 
companies are already subject to 
restrictions on interest deductibility 
under rules which are not dissimilar 
from the anti-hybrid rules, and have 
been further strengthened in the 
Finance Act (see below for further 
detail). The new anti-hybrid rules 
will co-exist with this existing 
legislation and will therefore need 
to be considered in conjunction 
with same. While the new rules may 
be more restrictive in certain cases, 

the biggest impact is likely to be on 
groups or investment structures 
where US shareholders or investors 
are involved, due to the US “check-
the-box” elections which can give 
certain entities a specific US tax 
designation. For example, treating 
an opaque company as transparent 
or a transparent partnership as an 
opaque company for US tax 
purposes, which has the immediate 
local consequence of designating 
that entity as a hybrid entity. 

While overall Ireland has sought to 
introduce the anti-hybrid rules in 
line with the Directive, and without 
creating additional elements 
beyond the Directive, the 
complexity of the rules should not 
be underestimated.

Transfer pricing changes and 
their impact

Following the release of the transfer 
pricing feedback statement in 
September, a number of provisions 

(i) aligning Ireland’s current transfer 
pricing rules with the 2017 OECD 
Transfer Pricing Guidelines and (ii) 
broadening the scope of transfer 
pricing in Ireland, were expected. 
Further details of these specific 
provisions are included in the 
Transfer Pricing section of this 
document. 

From an FS perspective, we would 
expect the extension of Irish 
transfer pricing rules to non-trading 
transactions to have limited impact. 
The new rules mean that Irish 
Special Purpose Vehicles (“SPVs”) 
may fall within the scope of Irish 
transfer pricing rules to the extent 
that they engage in related party 
transactions. That said, while there 
may be additional documentation 
requirements to contend with, the 
fact that Section 110 companies 
(the regime which SPVs typically 
operate under) are already obliged 
to enter into transactions on an 
arm’s length basis means the 
formal extension of the transfer 

pricing rules contained within the 
Finance Act will therefore have a 
lessened impact on these vehicles 
in practice. The one exception to 
the existing arms length 
requirement relates to payments 
under profit participating loans / 
notes (“PPL/Ns”) issued by 
qualifying SPVs. Helpfully, Finance 
Act 2019 is aligned with the existing 
securitisation legislation and PPL/
Ns have not been included within 
the scope of the extended transfer 
pricing rules so as to ensure that 
SPVs can continue to meet their 
policy objectives. However, 
additional anti-avoidance provisions 
are being introduced with respect 
to the legislation under which SPVs 
operate in order to strengthen the 
existing protections included within 
the regime (see below for further 
detail).

It is also positive to see regulated 
funds falling outside the scope of 
the new transfer pricing regime in 
its entirety.



34 | PwC Finance Act 2019

Section 110 anti-avoidance 
amendments

The Act makes amendments to the 
Section 110 anti-avoidance 
provisions, broadening the 
definition of a “specified person” to 
situations where a noteholder 
directly or indirectly holds greater 
than 20% of the principal value of 
the PPN and exercises ‘significant 
influence’ (newly defined) over the 
Section 110 entity. The Act also 
expands the specific anti-avoidance 
provisions to include all deductible 
PPN payments and moves this to 
an objective basis. 

This has essentially moved 
elements of the 2018 Section 110 
guidance onto a statutory basis and 
given the Irish Revenue greater 
ability to challenge situations where 
the payment was not entered into 
for bona fide commercial purposes.

General rule on deductions - 
any taxes on income

As noted elsewhere in this 
document, the Finance Act 
contains an amendment to Section 
81 TCA 1997 which disallows a 
deduction for “any taxes on 
income”. This has been the long 
standing Irish Revenue view which 
they have now put on a legislative 
footing.

In an FS context, this will impact 
taxpayers who incur a tax on 
income and cannot claim relief 
under the existing double tax relief 
rules. Any companies taking a tax 
deduction for foreign tax suffered 
will need to consider this provision 
in detail.
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Property related measures

International funds investing in Irish 
real estate should consider the 
updates as noted in the Property 
section of this document. There 
have been a number of anti-
avoidance measures introduced 
targeted at Irish Real Estate 
Investment Funds (“IREFs”) and 
Irish Real Estate Investment Trusts 
(“REITs”), as well as stamp duty 
increases.

Other relevant FS changes

The existing practice in respect to 
stock lending and repurchase 
agreements has been put onto a 
statutory footing by virtue of the 
Finance Act. The new provisions, 
subject to anti-avoidance 
measures, will tax such 
transactions based on their 
substance as a lending transaction, 
as opposed to the legal form, being 
a disposal and acquisition of the 
securities in question. In keeping 

with the existing practice, the 
provisions are restricted to 
arrangements not exceeding 12 
months. 

The Act has extended the definition 
of an “Additional Tier 1 instrument” 
for the purposes of Section 845C 
TCA 1997. Under the revised 
definition, any instrument which 
satisfies the equivalent conditions 
of an Additional Tier 1 instrument 
under Article 52 of the Capital 
Requirements Regulation, but 
which has not been issued by a 
regulated entity, will be treated in 
accordance with Section 845C. 
This amendment will have no 
impact on existing Additional Tier 1 
instruments.

The Act provides for the removal of 
a potential liability to Irish tax that 
might arise to a non-resident 
(through Section 1035 TCA 1997) 
who avails of the services of an 
independent authorised agent 
(“IAA”) who is a regulated 

investment or asset manager 
resident in the State. The 
amendment updates the definition 
of an authorised agent to reflect 
updates to the relevant regulatory 
provisions and to extend the 
provisions to branches of overseas 
entities regulated under MiFID 
regulations.



Finance Act 2019 restates the 
recent Budget announcements with 
minimal changes in the employment 
and personal tax regime for 2020.

Its full impact will mainly apply to 
tax years beyond 2020 with some 
welcome extensions to key reliefs in 
the form of the Special Assignee 
Relief Programme (SARP) and also 
the Foreign Earnings Deduction 
(FED) as well as looking at some 
environmental aspects involving 
electric vehicles and vehicle CO2 
emissions. 

With no amendments to the core 
income bands or rates for either tax 
or USC, only minor increases were 
provided in the form of an 
increased Home Carers Credit 
(increase of €100 to €1,600) and 
Earned Income Credit (increase of 
€150 to €1,500).

Other amendments provide for 
specific reliefs or exemptions 
relating to specific personal 
circumstances.

Employment and personal 
tax

Finance Act 2019 gives effect to the 
employment and personal tax 
changes included in Budget 2020 
last week, where limited changes 
were announced, and no surprises 
have been included in this Act. 

Employee Incentives

As expected, the Special 
Assignment Relief Programme 
(SARP) has been extended to 31 
December 2022 for qualifying 
employees arriving to Ireland. This 
welcome legislative change 
reinforces how vital this relief is 
towards continued investment in 
the Irish economy and the 
attractiveness of Ireland for FDI.

The Foreign Earnings Deduction 
(FED) has also been extended to 31 
December 2022 for Irish employees 
temporarily working outside Ireland 
and within certain countries. 
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Benefits in Kind

The 0% benefit in kind rate for 
electric cars and vans with a market 
value of less than €50,000 is 
extended to 31 December 2022. 
From 1 January 2023, a new benefit 
in kind valuation for company cars 
will take effect that will be based on 
kilometres travelled and the CO2 
emission levels of the car. Benefit in 
kind rates for company vans will 
also increase from 5% to 8% of the 
original market value of the van 
from 1 January 2023. 

Personal Credits and Reliefs

For individuals, the home carer 
credit increases from €1,500 to 
€1,600 for 2020. The self-employed 
tax credit increases from €1,350 to 
€1,500 for 2020. The reduced rate 
of Universal Social Charge (USC) 
for medical card holders whose 
individual income does not exceed 
€60,000 is extended until the end of 
2020. 

The Finance Act also brings into 
effect legislative changes to allow 
qualifying UK residents to retain 
entitlement to certain personal 
allowances, deductions and reliefs 
in the event that the UK is no longer 
a member of the EU. 

First-time buyers will also benefit as 
the “Help to Buy” programme, in its 
current format, has been extended 
until 2021.

Some additional specific reliefs 
were also provided for particular 
circumstances related to 
compensation and ex-gratia 
payments (not employment related) 
as well as certain training 
allowances.



In line with recent years, measures 
included in the Finance Act 
evidence the Government’s 
commitment to continuing to 
increase housing supply and the 
regeneration of our urban centres. 
With this goal in mind, the 
Government has committed to a 
number of new measures, and 
extended existing ones such as the 
Help To Buy Scheme and Living 
City Initiative, which are positive 
measures for the sector.

Some additional anti-avoidance 
measures in respect of Irish Real 
Estate Funds and Real Estate 
Investment Trusts are included in 
the Finance Act. While the aim or 
purpose of the targeted anti-
avoidance measures is understood, 
the specific measures introduced 
and their effective date will have 
come as a huge surprise to the 
market and it will remain to be seen 
whether these could have a wider 
unforeseen impact to the sector.

Help To Buy scheme

The Help To Buy Scheme 
(introduced in Finance Act 2016) 
has been extended, in its current 
form, for a further two year period 
to 31 December 2021. Since its 
introduction, Help To Buy has 
bolstered supply of first-time buyer 
homes, with the Minister stating on 
Budget Day that 15,000 homes 
have been purchased or built by 
first-time buyers under the scheme. 

Help to Buy provides relief to 
first-time buyers in the form of a 
rebate of income tax, including 
DIRT, paid over the previous 4 tax 
years. The maximum rebate 
available is the lower of:

• €20,000, or

• the amount of income tax and 
DIRT paid in the previous 4 
years, or

• 5% of the purchase price or 
valuation of a self-build. 
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Relief is capped at €20,000, a 
maximum house price of €500,000 
and a minimum Loan-To-Value of 
70%. 

Living City Initiative

Additionally, the Living City Initiative 
has been extended to the end of 
2022. The scheme was due to end 
on 4 May 2020. The Living City 
Initiative provides tax relief for 
money spent on refurbishing or 
converting residential or 
commercial properties in the six 
designated Special Regeneration 
Areas: Cork, Dublin, Galway, 
Kilkenny, Limerick and Waterford.

Irish Real Estate Funds 
(‘IREFs’)

Provisions Enacted via Financial 
Resolution 

The interest provisions contained in 
the Financial Resolution, which are 
effective as of 8 October 2019, 

create a tax charge payable by the 
ICAV where: 

1. The aggregate of any debt 
incurred by the IREF exceeds 
50% of the cost of the IREF 
assets - in which case the 
portion of the property financing 
costs which relates to the 
excess debt amount is treated 
as income of the IREF and 
subject to income tax at 20%; 

2. The ratio of the sum of the IREF 
profits and the adjusted 
property financing costs (total 
financing costs less the deemed 
income amount calculated at 1 
above) compared to the 
adjusted property financing 
costs is less than 1.25. Where 
this adjusted property financing 
cost ratio is less than 1.25, the 
amount by which the adjusted 
financing costs would need to 
be reduced to bring the ratio 
increase the ratio to 1.25 is 
treated as income of the IREF 

and subject to income tax at 
20%.

For the purposes of calculating the 
deemed income amounts arising 
from the application of the above 
measures, the definition of 
financing cost is not limited solely 
to interest expense, but broadly 
includes any fees or expenses 
incurred in raising funds as well as 
discounts, premiums etc. 
Furthermore, the deemed income 
amounts cannot be sheltered by 
losses or allowances.

The Financial Resolution also 
contained two further measures: 

1. A measure aimed at 
counteracting schemes to 
reduce the amount which is 
subject to WHT upon the 
redemption or cancellation of 
IREF units. The relevant section 
amends the calculation of the 
amount on which IREF 
withholding tax is levied to 
ensure that any gains which are 
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reflected in the market value of 
the unit, but which are not 
reflected in the accounts of the 
IREF, are subject to IREF 
withholding tax; and 

2. A measure providing any 
expenses incurred by an IREF 
which are not wholly and 
exclusively laid out for the 
purpose of the IREF business 
will be treated as income 
subject to tax at 20%.

Additional Measures

The provisions initially introduced 
via Financial Resolution have been 
subject to a number of 
amendments as the Finance Bill 
passed through the various 
committee stages. 

The most significant of the 
amendments introduced during the 
committee stages provides that an 
IREF may reduce the deemed 
income, arising from the 
aforementioned excess debt and 

financing cost ratio tests, by the 
deemed income amount which is 
attributable solely to third-party 
debt. 

In practice, the application of this 
provision will involve performing a 
notional calculation in order to 
determine what proportion of the 
deemed income is attributable to 
third-party debt. There are also 
several conditions which must be 
met in order for borrowing to qualify 
as third-party debt for the purposes 
of the IREF legislation as well as  
a number of wide-ranging anti-
avoidance provisions relating to the 
origin of the financing. 

Where an IREF incurs a charge to 
income tax under the provisions of 
Finance Act 2019, it will be required 
to submit an annual income tax 
return in respect of same. 

Committee stage amendments also 
provided greater certainty as to the 
application of the property 
financing costs ratio, confirming 

that in a situation where the ratio 
test is not met and the sum of the 
IREF profits and the adjusted 
property financing costs are less 
than zero, the entire adjusted 
property financing costs will be  
a deemed income.

A number of other measures were 
also introduced through the 
committee stages. 

An IREF which holds shares  
in a REIT must now apply IREF 
withholding tax on a subsequent 
distribution of profits arising from 
that shareholding, regardless of 
whether such profits are comprised 
of rental income or property  
gains. Previously, where an IREF 
distributed property gains received 
from a REIT, no IREF withholding 
tax applied to such a distribution. 

The other additional measures 
contained in the Finance Act are 
minor technical amendments.  
The first of these amendments 
introduces a penalty to be applied 

where an IREF return is not 
submitted by the appropriate date, 
bringing the treatment of non-
compliance in line with similar 
returns, and the second increases 
the scope of information required in 
the IREF return itself. 

These additional measures came 
into effect with the signing of the 
Finance Act.

Real Estate Investment 
Trusts (REITs)

Finance Act 2019 introduced a 
provision whereby distributions  
comprising the proceeds of 
property disposals may now be 
subject to dividend withholding tax 
in the same manner as distributions 
comprised of rental income. The 
Act provides that, within 24 months 
of a property disposal, the REIT 
must either reinvest or distribute the 
disposal proceeds. Amounts not so 
reinvested or distributed will, at the 
end of the 24 month period, then be 
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treated as part of the REIT’s 
property income, 85% of which 
must be distributed annually. 

An amendment to this provision 
was made during the committee 
stage, such that the amount which 
the REIT would be required to 
distribute may be reduced by 
amounts invested in the REIT 
business in the 12 months 
preceding the property disposal, 
and by the repayment of debt 
associated with the property 
disposed of.  

The Act also contains a measure 
that will see property gains which 
have accrued to a REIT brought 
within the scope of CGT on a 
subsequent disposal where a REIT 
exits the regime within 15 years of 
entering. Previously there would 
have been a rebasing of asset 
values upon exit from the regime, 
regardless of the length of time 
spent within the REIT regime. These 

measures will apply to disposals 
made after 8 October 2019. 

The Finance Act also introduced an 
additional measure which was not 
included in the Financial Resolution 
whereby any disbursement or 
expense which is deducted when 
computing the aggregate profits of 
a REIT or group REIT which is not 
incurred wholly and exclusively for 
the purposes of its property rental 
business is chargeable to 
corporation tax at the 25% rate. 
The measure will apply from 1 
January 2020. 

Dividend Withholding Tax 

The rate of dividend withholding tax 
will be increased from 20% to 25% 
with effect from 1 January 2020. 
Importantly, this rate increase 
should not apply to IREF 
withholding tax, which should 
remain at 20% as provided for in 
the existing IREF legislation.

A modified dividend withholding tax 
regime for Irish investors will apply 
from 1 January 2021.

Stamp duty

Changes to the rate of stamp 
duty applying to the transfer of 
non-residential property were 
announced on Budget day - further 
details on the precise measures 
introduced are contained in the 
Stamp Duty section.



Thankfully, the Finance Act did not 
contain any additional stamp duty 
surprises to those announced in the 
Budget. The Act confirms the 
unwelcome increase in the rate of 
stamp duty on non-residential 
property from 6% to 7.5%, the 
amendments required for the 
effective rate on land acquired for 
residential development to remain 
at 2%, and the imposition of a 
stamp duty charge on company 
takeovers effected by way of court-
approved schemes of arrangement. 
The only other amendments are to 
insurance levies, which will ensure 
that policies issued by Gibraltar 
insurers to Irish customers will still 
be liable to these levies post-Brexit, 
and the changes needed to the 
bank levy in order to maintain 
revenue from this levy at €150m.

Unfortunately, there have been no 
changes to the stamp duty rebate 
scheme, where it was hoped that 
some of the conditions in that 
scheme could be relaxed to further 
induce developers to focus on the 
residential property market.

Non-residential property 

The Finance Act confirms the 
increase in the stamp duty rate on 
non-residential property from 6% to 
7.5%. The increased rate applies to 
conveyances / transfers and leases 
(the premium element of the lease) 
of non-residential land and 
buildings executed on or after 9 
October 2019.

There are, however, transitional 
measures which will preserve the 
6% stamp duty rate in respect of 
commercial property transactions 
where a binding contract was 
entered into before 9 October 2019 
and the contract completes (i.e. the 
conveyance / assurance / lease 
takes place) before 1 January 2020. 
In order to qualify for the 6% rate, 
the transfer document or lease will 
need to contain the following 
certificate: “It is hereby certified 
that this instrument was executed 
solely in pursuance of a binding 
contract entered into before  
9 October 2019”.
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This new 7.5% rate will not only 
apply to transfers or leases of 
non-residential land and buildings, 
but also to contracts for the sale of 
other types of assets, such as 
debtors, goodwill or the benefit of 
contracts.

There are no changes to the rate of 
stamp duty on residential property 
which remains at 1% up to €1m and 
2% thereafter.

Cancellation Schemes of 
Arrangement

The Act also confirms the Budget 
day announcement of a stamp duty 
charge on cancellation schemes of 
arrangement under Chapter 1 of 
Part 9 of the Companies Act 2014. 
Schemes of arrangement are High 
Court-approved schemes 
whereunder the ownership of a 
company changes by the 
cancellation of existing shares in 
the target company and the issue 
of new shares in the target 

company to the purchaser. As the 
scheme does not involve a 
conveyance or transfer of shares, 
such schemes did not previously 
give rise to a stamp duty charge.

The Act introduces a new charging 
section to the stamp duty 
legislation which will make the 
agreement to effect the scheme 
stampable as if it were a 
conveyance or transfer of the 
shares in the company, giving rise 
to a stamp duty charge of 1% in 
most cases, but potentially 7.5% for 
certain companies deriving their 
value from non-residential property.

The trigger date for the stamp duty 
liability will be the date the scheme 
order relating to the arrangement 
issued by the High Court is 
delivered to the Registrar of 
Companies. This new charge 
applies to cancellation schemes of 
arrangement where the scheme 
order is made on or after 9 October 
2019.

The compatibility of this new 
legislation with the EU capital duty 
directive is something which will 
need to be considered.

Financial services

The Act contains provisions to 
ensure that the 1% life assurance 
levy and the 3% non-life levy will 
continue to apply to policies issued 
by Gibraltar insurers to Irish 
policyholders post-Brexit.

The Act also amends the legislation 
in relation to the bank levy, 
increasing the rate from 59% to 
170% of the DIRT paid in the 2017 
base year, in order to preserve the 
total revenue of €150m which is 
derived annually from this levy.
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The Finance Act contains limited 
amendments to VAT most of which 
were flagged in advance. The most 
significant amendment is the 
introduction of a new VAT rate of 
13.5% on food supplements with 
effect from 1 January 2020. This 
follows a public consultation period 
and replaces Revenue’s previously 
announced intention to implement 
the 23% rate on these products.

Qualifying motor vehicles

Irish VAT legislation generally 
disallows the recovery of VAT on 
passenger motor vehicles even 
when used for wholly business 
purposes. As an exception, for 
“eco-friendly” cars with low CO2 
emissions an input VAT deduction 
of up to 20% may be claimed 
provided there is at least 60% 
business use. As flagged in the 
Minister’s budget speech, in order 
to qualify for the input VAT 
deduction, vehicles registered after 
1 January 2021 must have a level of 
CO2 emissions of less than 140g/
km. This is a reduction from the 

current level of 156g/km and is in 
line with the green agenda of 
promoting vehicles with low CO2 
emissions. 

Food supplements

The Act introduces a new VAT rate 
of 13.5% on food supplements for 
human oral consumption with effect 
from 1 January 2020. Revenue  
has confirmed that it will not, as 
previously announced, apply VAT  
at 23% from 1 November 2019.  
The zero rate continues until  
31 December 2019.

The VAT treatment of food 
supplements has been the subject 
of much discussion in recent times. 
The historical position was that 
Revenue accepted the application 
of the zero-rate of VAT to certain 
vitamin, mineral and fish oil 
products. As the market developed 
over the years other similar 
products also qualified for the 
zero-rate with the result that over 
time the use of the zero-rate was 
broadened. 
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Revenue carried out a review of the 
VAT treatment of food supplements 
in 2018 and issued new guidance in 
December 2018 which proposed 
removing the zero-rate with effect 
from 1 March 2019. Following 
representations from industry, the 
Minister for Finance wrote to 
Revenue outlining his plans to 
examine the policy and legislative 
options. As a result, Revenue 
agreed to continue applying the 
zero rate until 1 November 2019 
allowing a public consultation. The 
outcome of this public consultation 
is this new legislation in the Finance 
Act which will apply 13.5% VAT to 
food supplements with effect from 
1 January 2020. 

Revenue powers 

Other EU Member States are 
entitled to make “Mutual 
Assistance” requests to Irish 
Revenue in order to obtain certain 
information on Irish taxpayers. 

Revenue already has extensive 
powers under VAT legislation to 
obtain books, records, accounts 
and other documents from 
taxpayers. The Act introduces new 
provisions with effect from the 
passing of the Act which ensures 
that Revenue’s powers to obtain 
books, records, etc. extends to 
information to be provided to other 
EU Member States as a result of 
Mutual Assistance requests. This 
amendment will take effect from the 
date of the passing of the Act. 

VAT recovery on services 
incurred in relation to the 
transfer of business 

The Act removes a section of the 
VAT Act which linked the recovery 
of VAT on services incurred in 
relation to the transfer of business 
to the VAT treatment of the 
business transfer. In other words, if 
the transfer of the business would 
be VATable (in the absence of 

transfer of business relief) VAT 
recovery is allowed. If the transfer 
of business would be VAT exempt 
(in the absence of transfer of 
business relief) no recovery is 
allowed.

This amendment clarifies that VAT 
recovery on services in respect of a 
transfer of business is a general 
overhead recovery cost of the 
person transferring the assets. As a 
result, the costs are deductible 
depending on the extent to which 
that activity was taxable rather than 
being based on whether the 
transfer of the business itself is 
taxable. This amendment  takes 
effect from 22 December 2019.



46 | PwC Finance Act 2019

Trade and
Customs

John O’Loughlin
+353 1 792 6093
john.p.oloughlin@pwc.com

Mark Brennan
+353 1 792 5518
mark.p.brennan@pwc.com

The focus on climate action was a 
central theme of the Budget and the 
Finance Act reflects this. This has 
contributed to an increase of €6 
(per tonne) in carbon tax, which has 
led to an increase in the rates of 
Mineral Oil Tax, Natural Gas Carbon 
Tax and Solid Fuel Carbon Tax.  
The Act also introduced a 100% 
increase in the rate of electricity tax 
for business use.

Other key measures introduced 
include:

• Replacement of the 1% VRT 
surcharge on diesel vehicles 
with an additional charge based 
on Nitrogen Oxide (NOx) 
emissions.

• An increase in excise duty on 
cigarettes.

• A relief from betting duty and 
betting intermediary duty for 
small independent bookmakers.

• An extension to the relief from 
Alcohol Products Tax for 
microbreweries.

• An extension to the relief from 
VRT for hybrid-electric and 
plug-in hybrid-electric vehicles 
to 31 December 2020.
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Increase in Carbon Charge

As referenced in the Budget 
speech, the Government is aiming 
to increase the price of carbon from 
€20 to €80 per tonne by 2030. Such 
increases will be introduced 
incrementally over the coming 
years. The Finance Act therefore 
provides for an initial increase of €6 
this year, increasing the price per 
tonne to €26. This had an 
immediate effect on certain fuels 
(increased from 9 October 2019) 
and will apply to remaining fuels 
from 1 May 2020.

Solid Fuel Carbon Tax 

The Act confirms an increase in the 
rates of Solid Fuel Carbon Tax for 
coal and peat. For example, the 
rate of tax for coal will increase by 
€15.81 per tonne. These increases 
will apply from 1 May 2020.

Natural Gas Carbon Tax 

As a result of the carbon increase 
outlined above, the rate of Natural 
Gas Carbon Tax per megawatt hour 
will increase from €4.10 to €5.22. 
This increase will apply from 1 May 
2020.

Mineral Oil Tax

As announced in the Budget, the 
Act confirms the increase in the 
carbon charge component of the 
Mineral Oil Tax rate. This increase 
came into effect for petrol, aviation 
gasoline and diesel from 9 October 
2019. For example, petrol in the 
“Light Oil” category is now subject 
to Mineral Oil Tax at €601.69 per 
1,000 litres, representing an 
increase of €13.98. The rates for all 
other fuels for example, liquefied 
petroleum gas, will increase from 1 
May 2020. In addition, the 
provisions relating to horticultural 
relief from Mineral Oil Tax are 
amended to reflect the increase in 

the carbon charge component to 
heavy oil and liquid petroleum gas. 

Mineral Oil Tax - Private 
Pleasure Navigation

The Finance Act also introduces 
measures to bring national law into 
line with EU law in respect of the 
use of marked gas oils for private 
pleasure navigation. The impact of 
these changes means that there will 
be a prohibition on the use of 
marked gas oil for such private 
pleasure navigation from 1 January 
2020. Offences and penalties 
applicable to the misuse of marked 
gas oil will now extend to private 
pleasure navigation. 

Vehicle Registration Tax 

Some key measures that have been 
introduced in the Finance Act are 
as follows: 

• As announced in the Budget, 
the Act removes the 1% 

surcharge for VRT on diesel 
vehicles and introduces a new 
charge applicable to all vehicles 
based on nitrogen oxide (NOx) 
emissions. 

• The maximum charge based on 
NOx emissions is €4,850 in 
respect of vehicles designed to 
use heavy oil as a propellant 
and €600 in respect of all other 
vehicles. The amount payable is 
based on mg per kilometre or 
mg per kilowatt hour, as the 
case may be.

• The level of both CO2 and  
NOx emissions for vehicles 
registered in the State for the 
first time will be confirmed 
through a certificate of 
conformity or a previous 
registration certificate as 
applicable. 

• The percentage rate of VRT 
based on CO2 emissions will 
continue to apply and the 
charge for NOx emissions will 
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become a component of the 
total VRT chargeable.

• As expected, the VRT relief for 
hybrid electric and plug-in 
hybrid electric vehicles has 
been extended to 31 December 
2020. Interestingly, this relief has 
been amended to exclude such 
vehicles with CO2 emissions in 
excess of certain limits,or 
vehicles where the CO2 
emissions cannot be confirmed 
by reference to a certificate of 
conformity or a registration 
certificate issued in another 
Member State.

Tobacco Products Tax

As announced in the Budget 
speech, the Finance Act confirms 
the 50 cent increase in the rates of 
Tobacco Products Tax applicable to 
a pack of 20 cigarettes with a 
pro-rata increase on other tobacco 
products. This increase came into 
effect from 9 October. 

Electricity Tax 

The Finance Act confirms the 
equalisation of electricity tax rates 
announced during the Budget 
speech. This amendment means 
that the rate for business use will 
equal the current rate for non-
business use and will increase from 
€0.50 to €1.00 per megawatt hour. 
This measure was introduced in line 
with the recommendations provided 
to the Government in the Climate 
Action Plan. 

Betting Duty 

Further to the increases to betting 
duty and betting intermediary duty 
announced last year, the Finance 
Act introduces new measures  
to assist small independent 
bookmakers. A new relief has  
been introduced which will allow 
them to reduce their liability by  
up to €50,000 in a calendar year. 
Proportionate relief will be available 
where the trading period is less 

than a calendar year. This relief is 
subject to a commencement order 
and State Aid approval.

Alcohol Products Tax

The Finance Act confirms the 
extension of the relief from Alcohol 
Products Tax for micro-breweries, 
with an increase in the production 
threshold from 40,000 to 50,000 
hectolitres per annum. The basis  
for claiming the relief has been 
maintained, with relief available on 
up to 30,000 hectolitres per annum. 
In addition, the Act increases the 
threshold for owners of two micro-
breweries. This will increase from 
80,000 to 100,000 hectolitres per 
annum. 
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Appeal procedures

This year’s Finance Act contains a 
number of minor amendments to 
the tax appeal procedures in Part 
40A TCA 1997 which are designed 
to improve the appeals process. 

One such amendment allows the 
Appeal Commissioners to dismiss 
an appeal where there has been a 
failure by a party to attend a case 
management conference and the 
Appeal Commissioners are not 
satisfied with the reason for non-
attendance.

The Act also introduces certain 
measures to deal with the 
interaction between the Mutual 
Agreement Procedure (“MAP”) and 
domestic appeals processes. On 
foot of a request from both the 
taxpayer and Revenue, the Appeal 
Commissioners shall put a hold on 
the appeal process in order to allow 
a MAP to proceed. The appeal shall 
remain on hold until the MAP 
process is concluded or until such 

time as one of the parties to the 
appeal applies to the Appeal 
Commissioners for a direction to 
resume the domestic proceedings. 
This is a welcome amendment as it 
provides a legislative footing for the 
deferral of an appeal where a MAP 
is ongoing.

On a related matter, the Act 
provides that an assessment, or 
amended assessment, will not 
become final and conclusive where 
a request for a MAP is made within 
30 days of the date on the notice of 
assessment. 

Collection and Recovery

PAYE

The Act reinstates Revenue’s ability 
to reduce a PAYE assessment 
without the need to formally appeal 
the assessment. Revenue 
previously had the power to reduce 
such assessments, however, the 
relevant legislative provision was 
deleted in error in Finance Act 2017.
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Miscellaneous

Where a company has failed to pay 
its PAYE, VAT or LPT liabilities, 
Revenue currently have the ability 
to seek payment of said liabilities 
from the holder of a fixed charge on 
the book debts of the company. 
This liability can be minimised 
where the charge holder notifies 
Revenue of the existence of the 
fixed charge.

The Act contains an amendment to 
deal with situations where the fixed 
charge is transferred to another 
charge holder. Under this 
amendment, the new charge holder 
will be able to notify Revenue of the 
transfer which, assuming the 
notification is made within 21 days, 
will enable the new holder to limit 
their liability in respect of any 
underpaid PAYE, VAT or LPT. 
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